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QUESTION 

The question is whether, an award had under the 
Workmen’s Compensation Act of another state will bar 
proceedings under an applicable act—when, the claimant 
is not seeking double compensation but seeks to have the 
amount ordered on the prior award credited on the sec¬ 
ond award. 
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States GImrrt of Appeals 

Fob the District of Columbia Circuit 


No. 11,305 


Florence Lobetta Gasch, surviving wife of John Edward 
Gasch, deceased employee, and Gail Lobetta Gasch, 
(a minor) through her next friend and mother, Flor¬ 
ence Lobetta Gasch, and Douglas Brian Gasch, (a 
minor) through his next friend and mother, Florence 
Loretta Gasch, Appellants. 

v. 

Theodore Britton, Deputy Commissioner, Federal Se¬ 
curity Agency, Bureau of Employees Compensation 
District of Columbia District, and William C. Voight 
and Great American Indemnity Co., Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANTS 


JURISDICTIONAL STATEMENT 

This is an appeal by Florence Loretta Gasch surviving 
wife of John Edward Gasch, deceased employee, and 
Florence Loretta Gasch on behalf of Gail Loretta Gasch 
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and Douglas Brian Gasch, surviving minor children, the 
plaintiffs below, from the judgment of the United States 
District Court for the District of Columbia. The District 
Court had jurisdiction under Title 11, Section 11-306 Dis¬ 
trict of Columbia Code 1940 (ed). This Court has juris¬ 
diction under Section 1219-1292 of Title 28 United States 
Code. 

STATEMENT OP THE CASE 

John Edward Gasch, deceased, (referred to herein as 
the “employee”) was hired in the District of Columbia 
on or about March 18, 1946 by William C. Voight, a 
plumbing contractor, whose office was in the District of 
Columbia, for work to be performed in the District, Vir¬ 
ginia and Maryland. 

On May 13, 1949, the employee performed services for 
the employer in the District of Columbia and in Mary¬ 
land and on the same day, while inspecting a job in 
Maryland, a ditch caved in on him, as a result of which 
he received injuries causing his death. 

The appellants, plaintiffs in the lower court, filed claim 
for death benefits under the provisions of the Workmen’s 
compensation laws of Maryland, Article 101 Sec. 1 et seq 
Cumulative Supplement annnotated Code of Maryland 
(Flack 1947 ed). On June 13th, 1949 the State Industrial 
Accident Commission of Maryland awarded compensation 
benefits to appellants. Jt. App. 13A. 

On July 11, 1949 the appellants petitioned the State 
Industrial Accident Commission to vacate its compensa¬ 
tion order and upon hearing the said commission denied 
the petition and affirmed its order of June 13, 1949. Jt. 
App. 14A. 

On July 20, 1949 the appellants filed claim against the 
employer for death benefits under the Workmen’s Com¬ 
pensation Law in effect in the District of Columbia, 
namely: The Longshoremen’s and Harbor Workers’ Com- 




pensation Act of March 4, 1927, as amended, (44 Stat 
1424; 33 U. S. C. A. sec. 901 et seq. as made applicable 
to the District of Columbia by the Act of May 17, 1928 
(45 Stat. 600; D. C. Code, 36-501) not for the purpose of 
seeking double compensation but for the purpose of hav¬ 
ing the Maryland award credited against the more lib¬ 
eral benefits prevailing under the District of Columbia 
Act. 

Theodore Britton, Deputy Commissioner, Bureau of Em¬ 
ployees Compensation, District of Columbia filed an order 
rejecting the claim on the ground that the award of the 
state of Maryland is still in force and effect and entitled 
to full faith and credit. Jt. App. 8A. 

Upon appeal to the United States District Court for 
the District of Columbia, the court dismissed appellants 
complaint for injunction seeking to have the order of the 
Deputy Commissioner set aside and requiring him to 
award death benefits. Jt. App. 3A, 12A. 

STATEMENT OF POINTS 

I. The United States District Court and the Deputy 
Commissioner erred in ruling that the Maryland award 
was a bar to proceedings under the Workmen’s Com¬ 
pensation Law in effect in the District of Columbia since 
the appellants did not seek double recovery, but sought 
to have the Maryland award credited on the award to 
which they are entitled under the District of Columbia 
Act. 

SUMMARY OF ARGUMENT 

The employee was employed in the District of Columbia 
but the injury resulting in his death was sustained in 
Maryland. It therefore follows consistent with the facts 
in this case that both the District of Columbia and Mary- 
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land had concurrent jurisdiction, CardUlo v. Liberty Mu¬ 
tual Insurance Co. 330 U. S. 469, 91 L. ed. 1028. 

The order of the Deputy Commissioner is based solely 
on the ground that the Maryland award is still in full 
force and effect and is entitled to full faith and credit 
under Article IV, Section 1, of the Constitution of the 
United States. 

The District Court dismissed appellants’ complaint on 
the ground that the instant case paraded Magnolia v. 
Hunt (1943) 320 U. S. 430; 64 S. Ct. 208 and is further 
controlled by the provisions of an act of Congress, June 
25, 1948, 62 Stat. 947; Judiciary, Revised Title 28, U. S. 
C. A. Section 1738 and 1739. 

Decisions of the United States Supreme Court and of 
State Supreme Courts, make it clear that neither the full 
faith and credit clause of the Constitution or the enabling 
Act extending full faith and credit to non-judicial pro¬ 
ceedings, are applicable or controlling in the instant case. 
The full faith and credit clause of the Constitution does 
not bar further proceedings in the District of Columbia 
since the Maryland award is final and conclusive only as 
to rights arising in Maryland and the District of Colum¬ 
bia is free under the full faith and credit clause to grant 
an award in accordance with its own laws. 

The doctrine enunciated in the Magnolia case is not 
applicable here, because the decision in that case turned 
upon the construction of a Texas Statute, which is in no 
way similar to either the Maryland or the District of 
Columbia compensation statutes. 

Tf it is to be held that an employee is to be denied the 
benefits to which he is entitled under a more liberal com¬ 
pensation law because the employer or his insurance car¬ 
rier has filed in a state of concurrent jurisdiction whose 
benefits are less, then, the result will be a race between 
the injured employee and the employer, or more likely, 
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the insurer of the employer, to secure an award of com¬ 
pensation in the state which is regarded by the winner 
of the race as having a workmen’s compensation act more 
favorable to it than the statute of any other state would 
be. In which case, it is the claimant inexperienced in the 
law, who suffers. This was never the intention of indus¬ 
trial statutes. 

ARGUMENT 
POINT I 

The United States District Court and the Deputy Com¬ 
missioner erred in ruling that the Maryland award was a 
bar to proceedings under the Workmen’s Compensation 
Law in effect in the District of Columbia since the ap¬ 
pellants did not seek double recovery, but sought to have 
the Maryland award credited on the award to which they 
are entitled under the District of Columbia Act. 

The question of whether the Maryland award is a bar 
to proceedings under the District of Columbia Workmen’s 
Compensation Act classifies itself into three categories. 

A. The law prior to the case of Magnolia Petroleum 
Company v. Hunt (1947) 320 U. S. 430 ; 64 S. Ct. 208. 

B. The Magnolia Petroleum Company case , supra. 

C. The law subsequent to the Magnolia Case, supra. 

A. The law prior to the case of Magnolia Petroleum 
Company v. Hunt (1947) 320 U. S. 430; 64 S. Ct. 208. 

The strong majority rule prior to Magnolia v. Hunt, 
supra, was that an award had in one state would not bar 
proceedings in a second applicable state provided the 
award in the second state was credited against the first. 
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Section 403 of the Restatement of the Conflict of Laws 
prior to Magnolia v. Hunt, stated the law on this subject 
as follows: 

“An award already had under the Workmen’s 
Compensation Act of another state will not bar pro¬ 
ceedings under an applicable Act, but the amount 
ordered on a prior award in another state will be 
credited on the second award.” 

One of the foremost studies on workmen’s compensa¬ 
tion stated the same rule; Dodd, Administration of Work¬ 
men's Compensation (1936) pp. 819, 820. See also to 
the same effect 2 Beale, The Conflict of Laws (1935) sec. 
403.1. Text writers on compensation laws and the deci¬ 
sions of a majority of the states coincided with the fore¬ 
going principle prior to the much referred to Magnolia 
case. In particular, the States of Massachusetts, New 
York and Wisconsin holding that where an employee was 
injured in another state and received compensation in 
that state, he still could receive an award in the state of 
his employment but that the first award must be credited 
against the second. The courts and text writers’ reason¬ 
ing that the full faith and credit clause had not been 
violated because assuming that the award of the first 
state was final, it was final only as to the claimant’s 
Sights vn that particular state and did not effect any rights 
he may have in the second stale. 

In McLaughlin's case, 274 Mass. 217, 174 N. E. 338, 339, 
the employee a resident of Massachusetts was hired there 
to work in New Hampshire, and the giving of a release, 
did not bar him from proceeding in Massachusetts, the 
Court said, “The money received should be deducted from 
the amount he is permitted to recover, And, further, 
“The employee cannot have double compensation and the 
money received in New Hampshire must be accounted for. 
The decree is to be modified by adding that execution 
shall issue for the sum awarded after deducting there¬ 
from the amount received in New Hampshire.” 
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Migue’s case, 281 Mass. 373, 183, N. E. 847, follows the 
McLaughlin case. 

In Gilbert v. Des Lauriers, etc., Co., 180 App. Div. 59, 
167, N.Y.S. 274, where the employee, a New Yorker had 
been injured in New Jersey and there had been an award 
in that state, the court held that as long as the insurance 
carrier had been credited with the amount it had paid 
under the New Jersey award it was not an aggrieved 
party. 

B. The Magnolia Petroleum Company case, supra. 

Confusion worse confounded stemmed from the holding 
in the Magnolia v. Hunt case, supra, when it was an¬ 
nounced in the face of otherwise well-settled law. This 
case had to do with an employee hired in Louisiana, later 
going to Texas where he was injured. He filed under 
the Texas Compensation Act and received an award. He 
returned to Louisiana and filed under the Compensation 
Act of that state and the Louisiana Commission made an 
award which was affirmed by the highest court of Louis¬ 
iana, consistent with existing law and the weight of au¬ 
thority. On appeal to the United States Supreme Court 
in a 5 to 4 decision, the Louisiana decision was reversed 
on the grounds that the Texas award was a judgment 
which under the full faith and credit clause precluded the 
employee from any further relief in the courts of Louis¬ 
iana. 

Article 8306, Sec. 19 of the Texas Compensation law 
which was the basis for precluding additional recovery, 
provides: 

“. . . that no recovery can be had by the injured 
employee hereunder in the event he has elected to 
pursue his remedy and recover in the state where 
such injury occurred.” 

The above statutory provision was the touchstone upon 
which the decision turned. 


It is difficult to reconcile the quoted language of the 
Texas statute with the interpretation given it by the 
majority opinion. The sophism is succinctly pointed out 
in Justice Black’s dissenting opinion where he states: 

“Clearly this Texas Statute did not intend that a 
workman who elected to come under the compensa¬ 
tion act should thereby lose any rights created by 
the laws of other states. That section of the Texas 
statutes relied upon by the Court required no dif¬ 
ferent result. It provides that an employee ‘outside 
of the state’ cannot recover under the Texas Act if 
‘he has elected to pursue his remedy and recovers in 
the state where such injury occurred.’ Plainly this 
latter statute pertains only to the right of recovery 
under Texas law; it does not purport to affect rights 
under the laws of other states. Nor does it proceed 
on any theory of res judicata for if an employee 
fails to recover in the other state he can neverthe¬ 
less recover an award in Texas. And in any event 
the statute could not apply to the instant case, for 
this employee’s injury did not occur ‘outside’ of 
Texas. ’ ’ (italics ours) 

C. The law subsequent to the Magnolia case , supra. 

The veil of confusion was lifted very shortly after the 
Magnolia case by the decision in Industrial Commission 
v. McCartm, 330 U. S. 622, 67 S. Ct. 886. 

This decision of the Supreme Court definitely retreats 
and overrules the decision of the Supreme Court in Mag¬ 
nolia v. Hunt. In the McCartm case, supra, the Supreme 
Court has definitely changed its position as to whether 
or not an award of a state compensation commission is 
entitled to full faith and credit so as to prevent another 
state granting an award. 

The facts in the McCartm case, supra , are that Mc- 
Cartin was employed by a contractor under a contract of 
employment made in Illinois and while so employed he 
worked on a project in Wisconsin. While in Wisconsin 
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he was injured. He later went back to Illinois and se¬ 
cured an award from the Illinois Commission. It was a 
lump sum payment with the provision that he would not 
be precluded from obtaining compensation in the State 
of Wisconsin later. This award was set aside by the 
lower court, and the action of the lower court affirmed 
by the Wisconsin Supreme Court in view of the decision 
in the Magnolia Petroleum case, supra. The case went 
on certiorari to the Supreme Court of the United States 
and that Court reversed the decision of the Wisconsin 
Court, and held: 

‘‘But when the reservation in this award is read 
against the background of the Illinois Workmen’s 
Compensation Act, it becomes clear that the reserva¬ 
tion spells out what we believe to be implicit in that 
Act—namely, that an Illinois Workmen’s Compensa¬ 
tion award of the type here involved does not fore¬ 
close an additional award under the laws of another 
state. And in the setting of this case, that fact is of 
decisive significance. 

“Since tins Illinois award is final amd conclusive only 
as to rights arisvng in Illinois, Wisconsin is free 
under the full faith and credit clause to grant an 
award of compensation in accord with its own laws. 
Magnolia Petroleum Co. v. Hunt, 320 U. S. 430, 88 
1. ed. 149, 64 S. Ct. 208, 150 ALR 413, 15 NCCA NS 
529, supra, thus does not control this case.” (Italics 
ours) 

Thus, the Supreme Court adopts the doctrine that the 
Illinois award is only final so far as the State of Illinois 
is concerned and would not bar Wisconsin under the full 
faith and credit clause from granting an award of com¬ 
pensation in accordance with its own laws. Wisconsin in 
the McCartin case gave credit to the carrier in the 
amount of the Illinois award. 

The fact that Kopp the claimant, entered into a stipu¬ 
lation reserving his rights in Wisconsin is not material 
since he merely agreed to rights that the law already 
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gave him and that he could have had without the reser¬ 
vation. This is apparent in the very language of the 
Supreme Court when it said: 

u ... it becomes clear that the reservation spells out 
what we believe implicit m that Act.” (Italics ours) 

' The court in the McCartin case further points out that 
there is no similarity between the Illinois statute and the 
Texas statute which was the basis for denying Louisiana 
jurisdiction in the Magnolia case. The Texas statute was 
interpreted as being completely exclusive even to com¬ 
pensation in another state, but in the McCartin case, the 
Supreme Court stated: 

“But there is nothing in the Illinois statute or in 
the decisions thereunder to indicate that it is com¬ 
pletely exclusive, that it is designed to preclude any 
recovery by proceedings brought in another state for 
injuries received there in the course of an Illinois 
employment.” 

Likewise, in the case at bar, there is nothing in the Mary¬ 
land statute analogous to the Texas statute, nor any pro¬ 
vision which makes it completely exclusive and designed 
to preclude recovery in another state after an award in 
Maryland. 

The Supreme Court further stated in the McCartin 
case: 


“And in light of the rule that workmen’s compen¬ 
sation laws are to be liberally construed in further¬ 
ance of the purpose for which they were enacted, 
Baltimore & P. S. B. Co. v. Norton, 284 U. S. 408, 
we should not readily interpret such a statute so as 
to cut off an employee’s right to sue under other 
legislation passed for his benefit. Only some unmis¬ 
takable language by a state legislature or judiciary 
would warrant our accepting such a construction.” 
(Italics ours) 
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The McCartin case fulfills the prediction in Horovitz 
on Workmen's Compensation (1944), p. 51 that— 

‘‘Undoubtedly efforts will be made to limit the Mag¬ 
nolia Petroleum Company decision.” 

“Sufficient faith and credit” says that author at p. 42, 
“are given to the first award when its entire amount is 
deductible from the second award.” 

Thereafter, a line of cases have been handed down all 
consistent in support of the view that a compensation 
award in one state is not res judicata in another state, 
provided the statute in the original state is not com¬ 
pletely exclusive. 

Spietz v. Industrial Commission, 251 Wisconsin 168; 

28 N. W. 2d 354 

Industrial Exchange v. Industrial Ace. Com., 80 Cal. 

Ap. 2d 480; 182 Pac. 2d 309 
Cook v. Minneapolis Bridge Const. Co., et al., Sup. 

Ct. Minnesota, 43 N. W. 2d 792 
Cline v. Byrne Boors , Inc., et al., 324 Mich. 540; 

37 X. W. '2d 630 

In the Spietz v. Industrial Commission case, supra, the 
claimant. Victor Nicola, was employed in Wisconsin and 
later agreed to go to Montana to engage in the same 
work for Spietz, his employer. In the course of his em¬ 
ployment there he fell from a bridge and was injured. 
Tn September. 1944 following the injury which occurred 
in August, ho received checks representing the full 
amount allowable under Montana Compensation laws. In 
January, 1945 he made application to the Wisconsin In¬ 
dustrial Commission for compensation under the Wis¬ 
consin Compensation Act. The Commission denied the 
award on the basis of the Magnolia case, supra. On 
appeal to the Circuit Court the decision was affirmed for 
the same reason. Tn the course of the appeal to the 
Wisconsin Supreme Court the McCartin decision was 
announced by the T T . S. Supreme Court. The Supreme 
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Court of Wisconsin consistent with the McCartin case, 
reversed the Commission and Circuit Court, and held: 

“While the opinion in the McCartin case supra 
does not state why the court took the position indi¬ 
cated in the portion above quoted, we assume that 
it retreated from the position taken in the Magnolia- 
case supra because it was considered that the opinion 
in that case went on the theory that proceedings 
under the workmen’s compensation statutes are like 
common-law causes of action and that the law of 
such causes of action cannot be ‘split’ to permit 
more than a single judgment; that proceedings under 
the Industrial statutes are not like common law 
causes of action that when transitory permit suit to 
be brought in either of two states. * * * But what¬ 
ever the reason was for the rule stated in the por¬ 
tion of the McCartin case above quoted taking the 
statement of the court quoted as meaning what it 
says, we think that our conclusion above stated is the 
only one that can rationally be reached. Judgment 
reversed.” (Italics ours) 

In the case of Industrial Indemnity Exchange v. In¬ 
dustrial Accident Commission, et al., supra, the claimant, 
Waggoner, made a contract in California to work in 
Utah where he was injured. The employees’ insurance 
carrier paid Waggoner compensation under the Utah 
statute. Waggoner returned to California and applied 
there also for compensation. The court held: 

# Nothing in the record indicates that there is 
any provision of the Utah statute making an award 
in that state final or exclusive. For these reasons 
the Magnolia Petroleum case has no more bearing 
here than it had in the McCartin case. Likewise we 
are satisfied that by accepting the Utah compensation 
Waggoner did not make an election of remedies or 
waive his right to apply in California under section 
5305 Labor Code.” 

The Magnolia Petroleum and McCartin cases, supra, 
have again been studied in the Industrial Exchange v. 
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Industrial Accident Commission case, supra. This very 
question and all the authorities upon the subject, both 
text and court decisions are cited in the Industrial Ex¬ 
change case, and California follows the rule laid down 
in the McCartin case, which is also followed in the states 
of New York, Massachusetts and Wisconsin that, while 
double recovery is not permissible in compensation 
cases, nevertheless, a state may make a second award 
even though there has been a prior award by another 
state, and that the full faith and credit clause does not 
apply provided the state will give credit to the first 
award in making the second award of compensation. 

The foregoing cases, and in particular, the McCartin 
case, fulfill the prediction of Horovitz, supra, as the court 
points out in Cook v. Minneapolis Bridge Const. Com¬ 
pany, et al., supra, when it quotes the recently modified 
language of section 403 1948 Supp. of the Restatement 
of Conflict of Laws, as follows: 

“Award already had under the Workmen’s Com¬ 
pensation Act of another state will not bar a pro¬ 
ceeding under an applicable Act, unless the Act 
where the award was made was designed to preclude 
the recovery of an award under any other Act, but 
the amount paid on a prior award in another state 
will be credited on the second award.” 

The facts in the case of Cook v. Minneapolis Bridge Co., 
supra, were: claimant employed in Minnesota under a 
Minnesota contract of employment was injured while at 
work in North Dakota and was awarded compensation 
under the Workmen’s Compensation Act of North Da¬ 
kota, and subsequently filed for compensation under the 
more liberal Minnesota Compensation law. The Court 
held that he has the right to seek recovery under the 
more liberal provisions of the Minnesota Workmen’s Com¬ 
pensation Act, full credit being given for all payments 
so received by employee in the North Dakota proceed- 
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mgs. The court in discussing the McCartin case, supra, 
stated: 

“Thus the court places its decision on two grounds, 
the first one being that only in cases where some 
unmistakable language by a state legislature or ju¬ 
diciary would warrant a construction that a statute 
cuts off an employee’s right to recover benefits 
under legislation in another state passed for his 
benefit would he be denied that right.” 

Continuing, the court stated: 

“We conclude that under the holding of the McCartin 
case, supra, the instant workman had the right to 
institute a proceeding for recovery before the Wis¬ 
consin Industrial Commission under the Wisconsin 
statutes. That conclusion seems clearly to follow 
from the language above quoted from the McCartin 
opinion. The Montana award was ‘final and conclu¬ 
sive only as to rights’ in Montana,'just as the Illi¬ 
nois award was final and conclusive only as to rights 
in Illinois, and left the Wisconsin Industrial Com¬ 
mission ‘free under the full faith and credit clause 
to grant an award’ under the Wisconsin law. We 
perceive no material difference between the terms of 
the Illinois statutes, Rev. Stat. 1943 Ch. 48, sec. 138 
to 172 and the terms of the Montana statutes as to 
the finality of an award.” See: Roudenslager v. 
Gorum, 355 Mo. 181; 195 S. W. 2d 498. 

In the case of Cline v. Byrne. Doors, Inc., supra, the 
plaintiff was an employee of the defendant Byrne Doors, 
Inc., hired in Michigan for a Job in Florida. While in 
Florida he suffered a crushed leg. He was paid compen¬ 
sation by the carrier for Byrne Doors in accordance with 
the Florida law and also paid additional medical, surgical 
and hospital care by the said carrier. Subsequently, 
plaintiff filed a petition with the Michigan Department 
of rubor and Industry for Compensation arising out of 
said injury in Florida. The Michigan Commission en- 
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tered an order granting compensation. The Court in its 
opinion stated: 

“Appellants rely on Magnolia Petroleum Co. v. Hunt, 
* * # The situation in that case is not the same as 
in the case at bar. In that case Hunt, a resident in 
Louisiana * * # sought and secured in Texas an 
award of compensation under the Texas Compensa¬ 
tion Act, Vernons Ann. Civ. 8t., Art. 8306 et seq., 
which award became final within the provisions of 
the Texas statute. 

Mr. Justice Butzel writing a separate opinion in this 
case, stated: 

“Prior to the decision in the case of Magnolia Petro¬ 
leum Co. v. Hunt, supra , the weight of authority was 
represented by the rule stated in Restatement of 
the Conflict of Laws, sec. 403 as follows: 

‘Award already had under the Workmen’s Com¬ 
pensation Act of another State will not bar a 
proceeding under an applicable act, but the 
amount paid on a prior award in another state 
will be credited on the second award.’ 

“Though the decision in the Magnolia case seems to 
overrule this prior authority, as set forth in Mr. 
Justice Boyles opinion, it was modified and distin¬ 
guished by the later case of Industrial Commission 
V. McCartm, 330 U. S. 622; 67 S. Ct. 886. • • • 
However the opinion (McCartin case) also held that 
the finality of an award under compensation acts 
depends on the statutes involved and neither those 
of Michigan or Florida contain any provisions that 
an award in one of the States shall be exclusive of 
an additional award in the other state.” 

Thus the law has reverted to what it w T as prior to the 
Magnolia case with the exception of a slight modification 
bringing into play the statute of the state in which the 
award is first made. And this reversal in the law T is as 
it should be, as it is now again consistent with sound 
legal principles and the liberal construction intended to 
be applied to Workmen’s Compensation statutes. 



The Magnolia case, supra, has thus been qualified, modi¬ 
fied, retreated from, and in essence overruled. If it still 
possesses any force, it rests in its interpretation of the 
exclusiveness of the Texas statute which has no applica¬ 
tion in the case at bar. Because there is nothing in the 
language of the Maryland Act which makes it completely 
exclusive so as to prechide recovery by proceedings in 
another state where the contract of employment was en^ 
tered into and consummated . In the light of the decisions 
that Workmen’s Compensation laws are to be liberally 
construed in furtherance of the purpose for which they 
'were enacted, a statute should not be readily interpreted 
so as to cut off an employee’s right to sue under other 
legislation passed for his benefit. Only some unmistak¬ 
able language by a state legislature or judiciary would 
warrant accepting such a construction. In the Maryland 
statute there is no unmistakable language which com¬ 
pels cutting off the employee’s right to compensation 
under District of Columbia legislation, passed for em¬ 
ployees’ benefit. 

Tn looking to the Maryland statute to determine to 
what extent the award is final and a bar to proceedings 
in a second state. Article 101, sec. 67(3) Maryland Ann. 
Code Cumulative Supp. ed. by Flack (1947), recognizes 
the rule of the Restatement of Law and specifically pro¬ 
vides for the allowance of a second award to be credited 
against the first in the following language: 

“* * * provided, however, if an employee or the de¬ 
pendents of an employee shall receive compensation 
or damages under the laws of any other state, noth¬ 
ing herein contained shall be construed so as to per¬ 
mit a total compensation for the injury greater than 
is provided for in this Article.” 

The Maryland legislature, therefore, recognized that 
another state’s compensation benefits might be less than 
provided for under the Maryland Act, in which case, if 
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the State of Maryland had an interest in the employ¬ 
ment relationship, the claimant would be free to seek 
an award in Maryland for the difference between the 
amount of the award in the original state and the maxi¬ 
mum allowed under the Maryland law. 

In 18 Tulane Law Review at page 512, it is stated: 

“Seven states have statutes recognizing the rule of 
the Restatement of the Law. Florida, Georgia, 
Maryland, North Carolina, Ohio, So. Carolina and 
Virginia.” (Italics ours) 

Therefore, assuming for the purpose of argument that 
the Magnolia doctrine has not been overruled, it is not 
applicable to the instant case. Because the Maryland 
statute is in no way analogous to the Texas statute, 
but, to the contrary, provides for an additional award 
to be credited against an award previously had in an¬ 
other state. 

CONCLUSION 

To continue to follow the Magnolia doctrine in the face 
of the overwhelming preponderance of decisions to the 
contrary, and the Maryland statute, can result in no 
other course but a race between the injured employee 
and the employer, or perhaps an insurer of the em¬ 
ployer, to secure an award of compensation in the state 
which is regarded by the winner of the race as having 
a Workmen’s Compensation Act more favorable to it 
than the statute of any other state would be. And that 
it is exactly what is happening today between the Dis¬ 
trict of Columbia, whose compensation laws are more 
liberal than the States of Maryland and Virginia, in 
which case it is the claimant inexperienced in the law, 
who suffers. This was never the intention of industrial 
statutes. 



No fewer than nine Law Review articles have treated 
the question before the court and all conclude that Com¬ 
pensation Acts were embodied with liberal aims and 
social theory and generally accepted by the courts in ap¬ 
plying these statutes, the purpose of which has been to 
free industrial accident claims from technical restrictions 
of formal action at law\ 

56 Yale L. J. 562 
12 Geo. Wash. L. Rev. 487 
18 Tulane L. Rev. 509 
23 Notre Dame Lawver 261 
23 Ind. L. J. 214 
2 Loyola L. Rev. 188 
92 U. of Pa. L. Rev. 401 
44 Col. L. Rev. 330 
59 Harv. L. Rev. 1225 

The constitutional requirement that full faith and credit 
be given to statutes of sister states does not mean the 
receipt of workmen’s compensation in the state where 
the injury occurred is a bar to a subsequent aw r ard in 
the state of employment where there is nothing in the 
law* of the state where the injury occurred to indicate 
that its workmen’s compensation statute is completely 
exclusive or designed to preclude any recovery by pro¬ 
ceedings brought in another state where the contract of 
employment was entered into. 

Conceding that the Maryland award is final, it is only 
final as to the claimant’s rights in Maryland. This doc¬ 
trine wras succinctly pronounced by Justice Murphy, 
speaking in behalf of the United States Supreme Court 
in Industrial Commission v. McCartvn, supra, as follows: 

“Since this Illinois award is final and conclusive only 
as to rights axrismg in Illinois, Wisconsin is free 
under the full faith and credit clause to grant an 
award of compensation in accordance with its own 
laws.” (Italics ours) 
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Concerning the exclusiveness of Illinois statute and the 
Maryland statute, we find little if any significant distinc¬ 
tion. Section 6 of the Illinois statute provides: 

“No common law or statutory right to recover dam¬ 
ages for injury or death sustained by an employee 
while employed in line of duty as such employee 
other than the compensation herein provided, shall 
be available to any employee who is covered by the 
provisions of this Act. • • *” 

Section 14 of the Maryland Act provides as follows: 

“Every employer subject to the provisions of this 
Article shall pay or provide as required herein com¬ 
pensation according to the schedules of this Article 

• • •»» 

“The liability prescribed by the last preceding para¬ 
graph shall be exclusive • • •** 

Both Section 6 of the Illinois Act and Section 14 of the 
Maryland Act have been interpreted to mean that in 
situations to which the Act applies, the right of action 
against tho employer under the Illinois common law 
and the Maryland common law has been abolished. 
Neither section has ever been interpreted to bar a com¬ 
pensation award in another state. To the contrary, the 
Illinois Act has been interpreted to permit an additional 
award in the State of Wisconsin. Industrial Comm. v. 
McCartin, supra. 


Respectfully submitted, 

William J. Walsh, 
Attorney for Claimami 
831 Tower Bldg. 
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HttiJrti States Cttourt of Appeals 

Fob the District of Columbia Circuit 


No. 11,305 


Mbs. Florence Loretta Gasch, surviving wife of John 
Edward Gasch, deceased employee, Gael Loretta 
Gasch (a minor) through her next friend and mother, 
Florence Loretta Gasch, Douglas Brian Gasch, (a 
minor) through his next friend and mother, Appel¬ 
lants, 


v. 

Theodore Brittan, Deputy Commissioner, Bureau of 
Employees’ Compensation, William C. Voight, Great 
American Indemnity Company, a corporation, Ap¬ 
pellees. 


Appeal from the United States District Court 
for the District of Colombia 
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Filed Jul 27 1951 Harry M. Hull, Clerk 
IN THE 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

MRS. FLORENCE LORETTA GASCH, 

surviving wife of (John Edward Gasch, 
deceased employee), 

5003 Quincy Street, 

Bladensburg’s, Maryland 

and 

GAIL LORETTA GASCH, 

(a minor) through her next friend and Mother, 
Florence Loretta Gasch 
5003 Quincy Street, 

Bladensburg’s, Maryland 

and 

DOUGLAS BRIAN GASCH, 

(a minor) through his next friend and Mother 
5003 Quincy Street 
Bladen sburg’s, Maryland 

Plaintiffs 

v. 

THEODORE BRITTAN 

Deputy Commissioner, Bureau of 
Employees’ Compensation 
Temporary “V” 15th and E Streets, N. W. 
Washington 25, D. C. 

and 
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WILLIAM C. VOIGHT 

4232 Ingomar Street, N. W. 

Washington, D. C. 

and 

GREAT AMERICAN INDEMNITY COMPANY 

A Corporation 
520 Woodward Building 
Washington, D. C. 

Defendants 

Civil Action No. 3077— 1 ’51 
Complaint 

(For Injunction Under Compensation Statute) 

1. Mrs. Florence Loretta Gasch is the surviving wife 
of one John Edward Gasch who was injured in the course 
of his employment as a plumbing foreman and which in¬ 
jury resulted in his death, and, the said Florence Loretta 
Gasch brings this action in her own right and on behalf 
of the two surviving minor children Gail Loretta Gasch 
and Douglas Brian Gasch born of the marriage of the 
said Florence Loretta Gasch and the deceased John Ed¬ 
ward Gasch. 

2 2. Defendant Theodore Brittan is a citizen of 

the United States, a resident of the District of 
Columbia, and is sued in his official capacity as Deputy 
Commissioner, Bureau of Employees’ Compensation, De¬ 
partment of Labor, District of Columbia Compensation 
District. 

3. Defendant Voight is sued as the employer of the 



4. Defendant Great American Indemnity Company, a 
corporation, is a corporation duly licensed to do business 
in the District of Columbia and is sued herein as the 
Compensation Insurance Carrier for the said Voight, the 
employer of the deceased employee herein, and as is here¬ 
inafter more fully set forth. 

5. That during the time of the deceased employee’s 
employment by the defendant Voight more fully herein¬ 
after set forth and prior thereto that the said employee 
had, pursuant to the provisions of an Act of Congress, 
secured a policy of Compensation Insurance to cover, 
among other things, Compensation to his employees, in¬ 
cluding the said deceased employee, and that such policy 
of Compensation Insurance was in full force and effect 
at the time of the injury and death hereinafter set forth. 

6. That from March 18, 1946 to May 13, 1949, John 
Edward Gasch, employee, was in the employ of one Wil¬ 
liam C. Voight, a plumbing contractor, whose place of 
business was and presently is located at 4232 Ingomar 
Street, N. W., Washington, District of Columbia. 

7. That John Edward Gasch, the deceased employee, 
on or about March 18, 1946, went to the home of William 
C. Voight, the employer, at 4232 Ingomar Street, N. W., 
the same being the employer’s principal place of business, 
seeking employment, and was hired at that time. That 
the deceased continued in the employ of the said Voight 

until the day of his fatal injury. 

3 8. The deceased on May 13, 1949 performed 

services for the employer in the District of Colum¬ 
bia subsequent to which but, on the same day he also 
performed services for the employer on a job site at 
Avrlawn Farms, Maryland: while so engaged in Mary¬ 
land a twelve foot ditched caved in upon the said Gasch, 
as a result of which he suffered a compound fracture of 
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the skull and crushing trauma of the chest resulting in 
his immediate death. 

9. Subsequent to the death of John Edward Gasch, 
the plaintiff Florence Loretta Gasch, the deceased’s sur¬ 
viving widow, in her own behalf and in behalf of the 
deceased’s surviving minor children, filed claim against 
the employer for death benefits under the workmen’s 
compensation law of Maryland. 

10. On June 13, 1949 the State Industrial Accident 
Commission filed a compensation order, award of death 
benefits, to and in behalf of the deceased employee’s 
widow and surviving minor children. That on or about 
July 11, 1949 the said Florence Loretta Gasch acting in 
her own behalf and in behalf of the minor children, peti¬ 
tioned the State Industrial Accident Commission of Mary¬ 
land to vacate its said compensation order; after hear¬ 
ing on the petition and on November 9, 1949 denied the 
petition and affirmed its order of June 13, 1949. 

11. That on July 20, 1949 the said Florence Loretta 
Gasch acting in her own behalf and in behalf of the sur¬ 
viving minor children filed claim for death benefits 
against the employer under the District of Columbia 
Workmen’s Compensation Act which benefits are greater 
than those provided for under Maryland law, on the 
ground that the deceased’s employment contract having 
been entered into in the District of Columbia the benefits 
of the Compensation Laws of the District of Columbia 
accrued to the widow of the deceased and his surviving 

minor children; and on the further ground that 
4 the award under the Maryland Compensation laws 

did not bar proceedings under the District of Co¬ 
lumbia Compensation Laws but the amount ordered on 
the prior award to be credited on the District of Colum¬ 
bia award. 



12. The plaintiffs Florence Loretta Gasch acting in 
her own behalf and in behalf of the surviving minor chil¬ 
dren, and Great American Indemnity Company, the in¬ 
surance carrier, for the employer entered into a stipula¬ 
tion of facts on all material issues. 

13. Defendant Deputy Commissioner issued an order 
on July 3, 1951 in which he found that the injury and 
death arose out of and in the course of employment that 
the deceased was hired in the District of Columbia and 
rejected the claim for death benefits against the employer 
for the reason that the award filed by the State Industrial 
Accident Commission of Maryland on June 13, 1949 and 
affirmed on November 9, 1949 is still in full force and 
effect and is entitled to full faith and credit. A copy of 
said order is attached hereto as Exhibit A and prayed 
to be read as a part hereof. 

14. The order rejecting the claim for death benefits 
dated July 3, 1951 is not in accordance with law, is 
without reasonable legal basis and is invalid under prin¬ 
ciples of law for the following reasons: That the Mary¬ 
land award is final and conclusive only as to the plain¬ 
tiffs ’ rights in Maryland, and, the District of Columbia 
is free under the full faith and credit clause to grant an 
award of compensation in accordance with its own laws; 
that the contract of employment having been entered 
into in the District of Columbia, it must, so long as it is 
free to take Jurisdiction; grant an award; that there is 
nothing in the Maryland statutes or the laws appertain¬ 
ing to the District of Columbia or in the decisions of 
both thereunder to indicate that the Maryland award is 
completely exclusive or that it is designed to preclude 
recovery by proceedings brought in another Jurisdiction; 
and for other reasons to be advanced at the hearing 
hereof. 
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5 WHEREFORE, the premises considered, the 

plaintiffs pray: 

1. That the United States writ of subpoena be issued 
by this Court against the defendant Theodore Brittan, 
Deputy Commissioner, requiring him to certify to the 
Court to be made part of this complaint the transcript 
of the proceedings, the stipulation of facts agreed upon 
by the parties, together with the transcript of the pro¬ 
ceedings arising out of a hearing held on May 22, 1951 
for the purpose of determining the additional fact of the 
place of employment but which fact was stipulated by 
the parties before testimony of witnesses was completed, 
all of which are prayed to be made a part hereof as 
Exhibit “B’\ 

2. That an injunction issue out of this Court requir¬ 
ing that the defendant Theodore Brittan set aside said 
order of July 3, 1951 and proceed to award death benefits 
to the plaintiffs Florence Loretta Gasch in behalf of 
herself and on behalf of the deceased’s minor children 
in accordance with the compensation laws of the District 
of Columbia and to allow the Maryland award to be 
credited against the said District of Columbia award. 

3. And for such other and further relief as the nature 
of the case may require and to the Court may seem just. 

/s/ William J. Walsh 
William J. Walsh 
831 Tower Building 
Washington, D. C. 

Attorney for Plaintiffs 
• • • • 
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6 . Filed Jul 27 1951 Harry M. Hull, Clerk 

Exhibit “A” 

Such investigation in respect to the above-entitled claim 
having been made as is considered necessary, a hearing 
having been duly held in conformity with law, and stipu¬ 
lations having been submitted by the parties in interest, 
the Deputuv Commissioner makes the following 

Findings of Fact 

That from approximately March 18, 1946, to May 13, 
1949, John Edward Gasch, hereinafter referred to as 
“employee,” was in the employ of the employer above 
named, whose address is 4232 Ingomar Street, Northwest, 
Washington, District of Columbia; that the employer was 
subject to the provisions of an Act of Congress approved 
May 17, 1928, entitled “An Act to provide compensation 
for disability or death resulting from injury to em¬ 
ployees in certain employments in the District of 

7 Columbia, and for other purposes’’; that the lia¬ 
bility of the employer for compensation under the 

said Act was insured by the Great American Indemnity 
Company; that the employment of the employee by the 
employer was as an inspector of plumbing and foreman 
of plumbers: that on or about March 18, 1946, the em¬ 
ployee went to the home of the employer at 4232 Ingomar 
Street, Northwest, Washington, D. C., seeking employ¬ 
ment, and was hired by the employer at that time with 
the understanding that his services in the employment 
would be rendered in the States of Virginia and Mary¬ 
land and in the District of Columbia according to the 
direction of the employer; that the employer operated his 
business from his home, 4232 Ingomar Street, Northwest, 
Washington, D. C.; that the employer maintained his em¬ 
ployment records and pay roll records at that place; that 
during the year next preceding May 13, 1949, the em- 
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ployee performed services for the employer in the Dis¬ 
trict of Columbia and in Maryland; that on May 13, 1949, 
the employee performed services for the employer both 
in the District of Columbia and in Maryland; that on the 
said day, while the employee was performing services for 
the employer in Maryland and while he was engaged in 
inspecting a ditch approximately twelve feet deep on a 
work project located in the said State, he sustained per¬ 
sonal injury when the sides of the said ditch caved in 
upon him, as a result of which he suffered a compound 
fracture of the skull and crushing trauma of the chest, 
which injury caused his immediate death; that the injury 
and death of the employee arose out of and in the course 
of the employment; that the employer had immediate 
knowledge of the injury and death of the employee; that 
Mrs. Florence Loretta Gasch, who was bom on October 
16, 1918, and married to the employee on June 10, 
8 1940, is the surviving wife of the employee; that 

Gail Loretta Gasch, who was born on July 26, 1941, 
and Douglas Brian Gasch, who was bom on December 28 
1943, are the surviving minor children of the employee; 
that subsequent to the death of the employee his widow, 
acting in her own behalf and in behalf of his surviving 
minor children, filed claim against the employer for death 
benefits under the workmens compensation law of the 
State of Maryland; that on June 13, 1949, the State In¬ 
dustrial Accident Commission of Maryland filed a com¬ 
pensation order, award of death benefits, to and in behalf 
of the deceased employee’s widow and surviving minor 
children; that on or about July 11, 1949, the employee’s 
widow, acting in her own behalf and in behalf of the 
employee’s surviving minor children, petitioned the State 
Industrial Accident Commission of Maryland to vacate 
its said compensation order; that following a hearing 
upon the said petition the State Industrial Accident Com¬ 
mission of Maryland, on November 9, 1949, filed a com- 
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pensation order rejecting the said petition and affirming 
its compensation order filed on June 13, 1949; that the 
employer and the employer’s insurance carrier, Great 
American Indemnity Company, have paid death benefits 
to the employee’s widow in her own behalf and in behalf 
of the employee’s minor children in accordance with the 
directions contained in the said compensation order, and 
such payments are continuing and are being accepted by 
the employee’s widow in her own behalf and in behalf of 
the employee’s minor children; that the compensation 
order filed on November 9, 1949, by the State Industrial 
Accident Commission of Maryland affirming its compen¬ 
sation order filed on June 13, 1949, was not appealed 
from within 30 days as provided by the workmen’s 
9 compensation law of Maryland, and it is final and 
cannot now be reviewed by the courts of the State 
of Maryland; that on July 20, 1949, the employee’s widow, 
acting in her own behalf and in behalf of the employee’s 
surviving minor children, filed claim against the employer 
for death benefits under the District of Columbia Work¬ 
men’s Compensation Act; that the award of death bene¬ 
fits to the employee’s widow and surviving minor children 
filed by the State Industrial Accident Commission of 
Maryland, as found above, is still in full force and effect 
and is entitled to full faith and credit under Article IV, 
Section 1 of the Constitution of the United States. 

Upon the foregoing findings of fact, it is ordered by 
the Deputy Commissioner that the claim for death bene¬ 
fits against the employer under the District of Columbia 
Workmen’s Compensation Act be and it hereby is RE¬ 
JECTED for the following reason: 

1. That the award filed by the State Industrial Acci¬ 
dent Commission of Maryland on June 13, 1949, and af¬ 
firmed on November 9, 1949, directing the payment of 
death benefits in accordance with the provisions of the 
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workmen’s compensation law of Maryland, is still in full 
force and effect and is entitled to full faith and credit. 

Given under my hand at Washington, D. C., this third 
day of July, 1951. 

/s/ Theodore Britton 

Deputy Commissioner 
District of Columbia 
Compensation District 

• •' • • 

11 Filed Nov 28 1951 Harry M. Hull, Clerk 

Defendant Britton’s Motion to Dismiss Complamt 

Defendant Theodore Britton, by his attorneys, moves 
this Honorable Court to dismiss the complaint for the 
following reasons: 

1. That the complaint does not state a claim upon 
which relief can be granted. 

2. That it appears from the complaint, together with 
the transcript of testimony taken before the deputy com¬ 
missioner on May 22, 1951, that the Compensation Order 
filed by the deputy commissioner on July 3, 1951 is in all 
respects in accordance with law. 

3. For such other good and sufficient reasons as may 
be shown. 

/s/ Charles M. Irelan 
Charles M. Irelan, 

United States Attorney 

/s/ Boss O’Donoghue 
Ross O’Donoghue, 

Assistant United States 
Attorney 

Attorneys for Defendant 
Britton 
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38 Filed Dec 13 1951 Harry M. Hull, Clerk 

i 

• # • • 

Order and Judgment Dismissing Complaint 

This action came on to be heard upon defendants’ 
motion to dismiss the complaint and upon consideration 
thereof, it is this 13th day of December, 1951 

Ordered, Adjudged and Decreed that the motion to dis¬ 
miss the complaint be and the same hereby is granted 
and it is further 

Ordered, Adjudged and Decreed that the complaint be 
and the same is hereby dismissed. 

/s/ James R. Kirkland 
Judge 

# • • * 

39 Filed Jan 11 1952 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 7th day of January, 1952, 
that Mrs. Florence Loretta Gasch, surviving wife, etc., 
Gail Loretta Gasch (a minor) etc., and Douglas Brian 
Gasch, (a minor), etc. hereby appeals to the United 
States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 13th 
day of December, 1951 in favor of defendant, Theodore 
Britton, Deputy Commissioner, William C. Voight and 
Great American Indemnity Company against said plain¬ 
tiffs, Florence Loretta Gasch, Gail Loretta Gasch (a 
minor) and Brian Douglas Gasch (a minor). 

/s/ William J. Walsh 

Attorney for Plaintiffs 
William J. Walsh 
831 Tower Building, 
Washington 5, D. C. 
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34 Claimant's Exhibit No. 1 

State Industrial Accident Commission 
Principal Office 

741 Equitable Building, Baltimore, Maryland 

Award of Compensation 
Claim No. A-106931 ’ 

Employee: John Edward Gasch, deceased; Florence Lo¬ 
retta Gasch, widow and claimant 

Employer: William C. Voight 

Insurer: Great American Indemnity Company 

After due consideration of the evidence at hand in the 
above-entitled case, the Commission finds that John Ed¬ 
ward Gasch was injured on the 13th day of May, 1949, 
while in the employ of William C. Voight; and that, as a 
result of said injury, he died on the same day; that said 
injury and death arose out of and in the course of his 
employment; that his average weekly wage was $86; and 
that he left surviving him his widow, Florence Loretta 
Gasch, and the following children: Gail Loretta Gasch 
and Douglas Brian Gasch, all of whom were wholly de¬ 
pendent upon the deceased for support at the time of his 
injury. 

It is therefore, this 13th day of June, 1949, by the 
State Industrial Accident Commission, ordered, subject 
to the provisions of the Workmen’s Compensation Law, 
that William C. Voight, employer, and Great American 
Indemnity Company, insurer, pay unto Florence 

35 Loretta Gasch, widow of John Edward Gasch, de¬ 
ceased, for the use and benefit of herself and of 

the dependent children hereinbefore mentioned, compen¬ 
sation at the rate of $20 per week, payable weekly, for 


| 
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the period of 375 weeks, not to exceed $7500, said com¬ 
pensation to begin as of May 13, 1949; and, in addition 
thereto, such further sum not to exceed $300 for funeral 
expenses incurred by reason of the death of said John 
Edward Gasch; and that settlement receipt be filed with 
the Commission in due time. 

EMANUEL GORFINE 

Chairman 


36 Claimant’s Exhibit No. 2 

State Industrial Accident Commission 
Principal Office 

741 Equitable Building, Baltimore, Maryland 
Previous Order Affirmed 
Claim No. A-106931 

Employee: John Edward Gasch, deceased; Florence L. 

Gasch, widow 

Employer: William C. Voight 

Insurer: Great American Indemnity Company 

This case was set for hearing at Hyattsville, Mary¬ 
land, on July 19, 1949, at the request of the Claimant, to 
determine the following issue: 

(1) Jurisdiction. 

At said hearing, all parties in interest appeared; testi¬ 
mony was taken; and the case was held for the filin g of 
briefs by the parties to this case. After due considera¬ 
tion of all the evidence and facts in this case, the Com¬ 
mission finds, on the issue presented, that the claim filed 
in the above-entitled case, by Florence L. Gasch, comes 
within the jurisdiction of this Commission; and further 
finds that Florence L. Gasch, dependent widow of John 
Edward Gasch, deceased, by her election of filing her 
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claim and receiving payments under the Award from this 
Commission, precludes this Commission from vacating its 
previous Award passed in this case, dated June 13, 1949, 
and the Commission has concluded to affirm the 
37 compensation benefits heretofore awarded. 

It is therefore, this 9th day of November, 1949, by the 
State Industrial Accident Commission, order that the 
order of this Commission dated June 13, 1949, be and the 
same is hereby affirmed. 

/s/ Daniel T. Doherty 
Daniel T. Doherty 
Commissioner 

ATTEST: 

DeLancey B. Scrivner 
Secretary 
11-8-49 

46 OPINION (Oral) 

Kirkland, J. 

The matter presented here covers motion to dismiss, 
and the Court notes parenthetically that counsel who 
appeared for the employer William C. Voight and the 
Great American Indemnity Company also filed a similar 
motion, that either the action be dismissed or in the al¬ 
ternative that summary judgment be granted. 

The question is a unique question, and an interesting 
legal matter. In the Court’s dilemma, it is supported 
by two very excellent briefs, both of which competent 
counsel have prepared. They are scholarly, and were of 
considerable aid in having the Court recognize the prob¬ 
lem, and then leaving the Court in the serious position of 
making a decision. The able argument only tends more 
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Now, parenthetically, before the Court gets into a dis¬ 
cussion of the case itself, there appears to have been a 
broad practice initiated in workmen’s compensation cases 
that if it were possible both in the forum where the 
injury occurred or the forum where the contract was 
made, that one might bring a suit in either, since jurisdic¬ 
tion was concurrent, and if the award was less than the 
maximum of the sister jurisdiction, suit might be brought 
in the latter and have an offset of the award granted in 
the former jurisdiction. 

47 In this particular case the employee in his life¬ 
time was employed by a District of Columbia con¬ 
tractor. His family consists of his wife, who was bom 
October 16, 1918, and who married the employee on June 
10, 1940, and she is the surviving wife of the employee. 
Of that union, Gail Loretta Gasch was bom on July 26, 
1941, and a son, Douglas Brian Gasch was bom on De¬ 
cember 28, 1943, and they are the surviving minor chil¬ 
dren. 

Tn the death about which the action revolves, this em¬ 
ployee, under a District of Columbia contract of employ¬ 
ment, had gone into the State of Maryland to do work in 
behalf of his employer, and on, to-wit, the date of May 13, 
1949, while inspecting a ditch, had the misfortune to have 
that ditch cave in on him, and suffered a compound frac¬ 
ture of the skull and crushing trauma of the chest, which 
were the proximate cause of his immediate death. 

Historically, a claim was filed by the widow, acting in 
her own behalf and in behalf of the surviving minor chil¬ 
dren, against the employer for death benefits under the 
Workmen’s Compensation Law* of the State of Maryland. 

On, to-wit, June 13th, approximately 30 days later, the 
State Industrial Accident Commission of Maryland filed a 
compensation aw*ard and made an awrard of death benefits. 
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Thereafter, approximately one month, again, on, to-wit, 
June 11, 1949, the employee’s widow, acting in her 

48 own behalf and in behalf of the employee’s surviv¬ 
ing children, petitioned the State Industrial Acci¬ 
dent Commission of Maryland to vacate its compensation 
award. 

The indications from the record of the case before this 
Court are that a hearing was held, and on November 9, 
1949, the compensation order was entered, rejecting the 
petition and affirming its compensation order theretofore 
made on June 13,1949. 

It is to be noted from the record that no appeal was 
taken within the required thirty days, and the order of 
the Maryland Industrial Accident Commission became a 
final order. 

The instant suit was not filed until July 27th, 1951. 
Counsel have drawn the attention of the Court to the fact 
^hat under the Maryland compensation statute, in death 
by wrongful act cases there is a maximum recovery of 
$7500.00. Tn the District of Columbia the injury is as¬ 
certainable and its compensation is fixed by a weekly sum, 
dependent, of course, upon the maintenance of the same 
marital status of the widow and the arrival at maturity 
of the minor children, and then there is the nebulous 
question of the likelihood of the life of the widow, pro¬ 
vided she remains the widow. 

The Court points to that because of the difficulty in 
applying the broad rule that if one obtains compensation 
in jurisdiction A, and then, with concurrent juris- 

49 diction, files suit in compensation state B, which 
has a larger rate, then one could offset the award 

of State A in the possible recovery in State B. Here, the 
practical difficulty is apparent. One may not know what 
the award is in the District of Columbia. 
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Now, the second thing the Court notes in the matter is 
the fact that an attempt was made in behalf of the plain¬ 
tiff (s) in the cause to vacate the prior order. The basis 
of that attempted vacation is not shown, but at least 
there was an indication of an effort made to vacate it. 
There was a hearing, so that due process was had. There 
was an affirmance of the original order. No appeal was 
taken, and accordingly, the matter did become a final 
decree. 

Another thing, wdiich is not controlling, because we are 
dealing with statutory law, but nevertheless it is of aid 
in trying to do justice, in the general law of torts the 
amount of compensation to be recovered is dependent 
upon the place of the injury, though that may be dif¬ 
ferent from the forum in which the action is brought, if 
the action be one in personam and be transitory in char¬ 
acter. 

Now, with that background, the Court will rule as a 
matter of law that by virtue of the amendment in the 
Congressional statute of 1948, that the Congress intended 
that those records, those proceedings in (foreign) law, 
should go even to the point of records of an office, since 
Section 1739, Title 28, will permit of full faith and 
50 credit being extended even to, and I quote: 

“with a certificate of a judge of a court of record 
of the county, parish, or district in which such office 
may be kept, or of the Governor, or secretary of 
state, the chancellor or keeper of the great seal, of 
the State, Territory, or Possession that the said au¬ 
thentication is in due form and by the proper offices.” 
The statute continues and makes possible even the cer¬ 
tification of the records of an office. 

Now, while it may be a broad public policy to state 
that a state where a contract is made, an industrial con- 
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tract, has an interest in the case, and to state again that 
the state where the injury occurs also has an interest in 
the case, does not solve the problem. 

However, in the case of Magnolia Petroleum Co. vs. 
Hunt, 320 U. S., at page 430, decided in 1943, that court 
did reach the result that where there was a final judg¬ 
ment in effect, the matter was res judicata and therefore 
entitled to full faith and credit in the sister jurisdiction. 

This Court distinguishes the case of the Industrial 
Commission of Wisconsin versus McCartin, 330 U. S., 
622, United States Supreme Court, 1946, by virtue of a 
stipulation which had been entered into in the cause. 

The Court accordingly holds that, having submitted to 
the jurisdiction in the State of Maryland, there 
51 being a hearing, a determination of the award to 
be made, an effort made to vacate it, a subsequent 
hearing upon that effort, and a judgment entered, it be¬ 
came a final judgment, since the record does not show 
that there was an appeal taken. Accordingly, since it is a 
final judgment, and since there can be no showing that if 
suit were permitted in the instant cause there would be 
a recovery greater than the amount entered in the Work¬ 
men’s Compensation case in Maryland, the Court accord¬ 
ingly is going to dismiss this action with prejudice. • • • 
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STATEMENT OF QUESTION 

In the opinion of the Appellees the question involved is 
whether compensation death beneficiaries who have applied 
for and received award of compensation under the Mary¬ 
land Workmen's Compensation Law, where the employer’s 
liability in respect to the injury and death is by statute 
exclusively that under such Maryland law, are precluded 
by the Full Faith and Credit Clause of the United States 
Constitution, Article IV, Section 1 (including the statutes 
implementing the Constitutional provision, as found in 28 
U.S.C. 1738 and 1739), from receiving an award of death 
benefits under the District of Columbia Workmen’s Compen¬ 
sation Law. 
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Mrs. Florence Loretta Gasch, surviving wife of 
John Edward Gasch, et al., Appellants 


v. 

Theodore Britton, Deputy Commissioner, Bureau of 
Employees * Compensation, et al., Appellees 


BRIEF FOR APPELLEES 


Appeal from the United Stales District Court for the 
District of Columbia 


COUNTERSTATEMENT OF CASE 

On May 13,1949, John Edward Gasch (referred to herein 
as the deceased), sustained fatal injuries while working 
in Maryland pursuant to a contract of employment made 
in the District of Columbia. His understanding with his 
employer was that his services in the employment would 
be rendered in the States of Virginia and Maryland and 
in the District of Columbia, according to the direction of 
the employer. He and his family resided in Maryland. 

The widow filed claim for compensation on behalf of her¬ 
self and minor children under the Maryland Workmen’s 
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Compensation Law and an award was made to her and the 
children by the Maryland Industrial Accident Commission 
on June 13, 1949. Subsequently, she filed a similar claim 
under the District of Columbia Workmen’s Compensation 
Law. The deputy commissioner, Appellee, rejected said 
claim upon the ground in substance that the award under 
the Maryland law fully and completely adjudicated the 
claimant’s compensation rights against the employer for 
death and having become final must be given full faith 
and credit in the District of Columbia, which requires the 
effect of debarring another award under the District of 
Columbia law. 

The court below sustained this position and dismissed the 
complaint for judicial review of the deputy commissioner’s 
order. The present appeal followed. 

SUMMARY OF ARGUMENT 

Plaintiff, Appellant, in Maryland applied for and received 
an award of compensation for the death of her husband 
in Maryland under the laws of that State. Under said laws 
the award is final upon the parties and liquidates all lia¬ 
bility of the employer for the death; moreover, the Mary¬ 
land law by its terms provides the exclusive remedy for said 
death. Article IV, section 1 of the Constitution, as 
implemented, requires that full faith and credit be given 
to such Maryland Act and its exclusive liability feature and 
to the award in every court or office within the United 
States. 

The argument proceeds from the following premises: 

I. Full faith and credit is required by 1948 amendment 
to statutory provision (28 U.S.C. 1738), implement¬ 
ing Article IV, section 1 of the Constitution, to be 
given to Maryland Workmen’s Compensation Act 
as a statute. 

II. The same credit is required to be given by 28 U.S.C. 
1739 to the nonjudicial record in the State of Mary¬ 
land, which consists in a final award of compensation. 
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HI. The same credit is required to be given by 28 U.S.C. 
1738 to the res judicata Maryland award as is given 
to records and judicial proceedings. 

Accordingly, there could not be a second or additional 
recovery under the District of Columbia Workmen’s Com¬ 
pensation Law. 


ARGUMENT 
Point I 

Full Faith And Credit Required To Be Given To The Acts Of 

Another State 

The present case on the aspect covered by Point I pre¬ 
sents for judicial determination a question which may have 
far-reaching effect, not only in the field of workmen’s 
compensation law, but in other fields as well. The matter 
presented under this topic is so new and novel, and so 
extraordinary in its implications, that in a brief such as 
the present one it is difficult to do more than to outline 
the problem and to point to the likely answer. It may be 
noted from the opening remarks of the lower court in its 
opinion in this case ‘(Joint appendix 15A) that “The ques¬ 
tion is a unique question” and one productive of a 
“dilemma”. 

Before enactment of the Act of June 25,1948 (C. 646, 62 
Stat. 947), no provision was included in the Act implement¬ 
ing the full faith and credit clause of the Constitution 
(Article IV, section 1) in respect to the scope of full faith 
and credit (namely, the effect) to be given to acts of state 
legislatures. The implementing statute (R.S., section 905), 
formerly carried in 28 UJ5.C. 687, merely provided that 
“records and judicial proceedings” shall have “such faith 
and credit given to them in every court of the United States 
as they have by law or usage in the courts of the State 
from which they are taken.” The Constitutional provi¬ 
sion itself does not state what effect shall be given to acts 
of a State. It delegates to Congress the prescribing of 
the effect to be given. According to the Code as it existed 
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prior to the amendment of June 25,1948, above cited, Con¬ 
gress had not provided for any particular effect to be 
given to acts of legislatures. In this singular respect the 
implementing statute was silent. 

The situation appears to have changed substantially by 
reason of the modification of former R.S. 905 (based on 
acts of 1790 and 1804), the original implementing statute. 
Since 1948, acts, as well as records and judicial proceed¬ 
ings, are required to be given the same full faith and credit 
in every court within the United States as they have by 
law or usage in the courts of the State from whence they 
are taken. This new provision will be found in 28 U.S.C. 
1738. 

None of the cases decided by the Supreme Court of the 
United States involving conflict of laws situations in the 
field of workmen’s compensation have taken into account the 
requirement of the implementing act as amended June 25, 
1948. In the most recent cases, namely, Magnolia Petro¬ 
leum Co. v. Hunt, 320 U.S. 430, and in Industrial Commis¬ 
sion v. McCartin, 330 U.S. 622, the Court was concerned only 
with the effect to be given awards under the full faith and 
credit clause in so far as they have res judicata quality 
under the “records and judicial proceedings” language of 
article IV. 

It would seem that with the mandate from Congress 
hence forth to give home-state effect to acts as well as to 
judgments obtained under acts, a new legal ingredient is 
added which must be given proper recognition. Unless 
some exception can be found which is applicable to state 
workmen’s compensation acts and which would make such 
acts immune to the mandate in the recently amended imple¬ 
menting statute, it would appear that the full faith and 
credit clause requires one State to give the same effect to 
the provisions of the workmen’s compensation law of a 
sister State which the provisions have in the sister State. 
This would mean that it is no longer necessary to work back¬ 
wards from an award to the state statute, giving more 
emphasis to the award than to the state statute. It would 
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mean that an inquiry can proceed directly in respect to the 
act of the state legislature and its effect, provided the terms 
of that act were applicable in the particular case and other¬ 
wise prescribed the rights of the parties. Such present 
requirement by Congress would supplement the approach 
in the Magnolia Petroleum case, the McCartin case, in 
Alaska Packers Assn. v. Industrial Accident Commission, 
294 U.S. 532, Pacific Employers’ Insurance Co. v. Industrial 
Accident Commission, 306 TLS. 493, and all other cases 
which heretofore have not taken into account, on a direct 
approach basis, the mandate to give the necessary effect 
to the statute of a State. 

Thus it would appear that one should proceed directly 
to the statute of the sister State to determine the effect 
thereof in respect to rights sought under other law. This 
is aside from the res judicata effect of the award or result 
obtained. 

The full faith and credit clause applies with equal vigor 
under its terms in the Constitution to acts, records and 
judicial proceedings. The Constitution, however, is silent 
as to what shall constitute full faith and credit; it does 
not state that there shall be any limits upon full recognition. 
The Constitution leaves to Congress in this respect the 
authority to prescribe the effect which one State shall give 
to the acts, records and judicial proceedings of another. 

Since Congress did not, prior to 1948, prescribe the effect 
to be given to the acts of a legislature, much of the giving 
of effect to such foreign acts by the States has been pre¬ 
dicated upon comity. It is quite confusing, however, to 
note allusions by the Supreme Court as, for example, in 
Pacific Employers Insurance Co. v. Industrial Accident 
Commission, 306 U.S. 493, at page 501, to “the extent that 
California is required to give full faith and credit to” the 
statute of another State. The requirement had not previ¬ 
ously been spelled out in the implementing legislation in so 
far as the effect of acts is concerned. Prom the cases, there¬ 
fore, it has been extremely difficult to get a clear under¬ 
standing of the extent to which sister-State statutes under 
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the Constitutional provision are to be given effect under the 
full faith and credit clause by another State, as distin¬ 
guished from the effect which the States may give under 
rules of comity. 

All of the earlier decisions of the Supreme Court may 
require reappraisal by the Supreme Court itself in view 
of the Act of Congress which now specifies the effect to be 
given to state acts, in such 1948 amendment. 

It has long been recognized by the Supreme Court that 
distinctions have existed “between the faith and credit 
required to be given to judgments and that [faith and 
credit] to which local common and statutory law is entitled 
under the Constitution and laws of the United States”; 
quotation from Magnolia Petroleum case, 320 U.S. 430, at 
436. 

Now, curiously, the Magnolia case as well as the earlier 
Pacific Employers Insurance Co. case recognizes that the 
situation might change if Congress were further to imple¬ 
ment the Constitution and to specify the effect which shall 
be given to acts. For example, in the Magnolia Petroleum 
case (320 UJ3. 430 at 437), the Court said: 

“The full faith and credit clause and the Act of Con¬ 
gress implementing it have, for most purposes, placed 
a judgment on a different footing from a statute of one 
state, judicial recognition of which is sought in 
another. ” 

In the Pacific Empolyees Insurance Co. case (306 U.S. 
493 at page 502), this recognition is perhaps more clearly 
stated as follows: 

“... And in the case of statutes, the extra-State effect 
of which Congress has not prescribed, as it may under 
the Constitutional provision, we think the conclusion is 
unavoidable that the full faith and credit clause does 
not require one state to substitute for its own statute, 
applicable to persons and events within it, the con¬ 
flicting statute of another state, even though that stat¬ 
ute is of controlling force in the courts of the state of 
its enactment with respect to the same persons and 
events.” 
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Since neither the Constitntion nor the present implement¬ 
ing statute prescribes any lesser degree of recognition or 
compulsory effect for “acts” than for “records and judicial 
proceedings”, we must necessarily assume the same extent 
of recognition for statutes in the future as is required in 
the case of records and judicial proceedings. The recogni¬ 
tion required for judicial proceedings is not only compul¬ 
sory, but is subject to very few exceptions, normally those 
involving jurisdiction, fraud, and the like. So far as 
statutes are concerned, the exceptions to the nebulous con¬ 
cept of their compulsory effect have been very numerous. 
In fact, they are so numerous as to lead one to believe that 
there has been little substance to the requirement of full 
faith and credit as regards statutes. One would never 
know it, however, from reading of the Constitution. 
These exceptions have been recognized largely under con¬ 
cepts of permitting the State of the forum full expression 
of domestic policy and leaving to a large extent the appli¬ 
cation of a sister-State statute law to application through 
comity. 

All of this apparently will have to be reexamined by the 
Supreme Court in the light of the now compulsory effect 
Congress requires to be given to State statutes. The Con¬ 
gress has acted pursuant to the authority in the Constitu¬ 
tion, and now requires the same effect to be given by the 
State of the forum as the laws of the other State, relied 
upon, require. The Supreme Court has repeatedly stated 
that it is the “final arbiter” of any exception from the 
requirement of full faith and credit 1 This being so, it 
would seem that no exception could be recognized or made 
by than the Supreme Court as regards the present 

new requirement in the 1948 amendment to the implement¬ 
ing statute. It would no longer seem true that (as to 

1 See Magnolia Petroleum Co. v. Hunt, 320 U.S. 430 at p. 438; 
Pacific Employers* Insurance Co. v. Industrial Accident Comm., 
306 U.S. 466 at p. 502 ; Williams v. State of North Carolina, 317 
U.S. 287, where at p. 294 it is stated that “the actual exceptions 
have been few and far between” so far as judgments are con¬ 
cerned; and Johnson v. Muelberger, 340 U.S. 581. 
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statutes) comity and domestic policy furnish adequate 
guide lines. 

While judgments that are res judicata must be given 
their effect outside the State where obtained, there is, of 
course, the fact that the judgments are not required to be 
given greater effect than they have under the law where 
obtained. As to judgments, and even though they are res 
judicata in the State where obtained, the res judicata effect 
of itself is not the sine qua non which controls the effect to 
be given elsewhere. For example, a judgment might com¬ 
pletely bar a second recovery in the State where obtained, 
in so far as the particular statute-remedy is concerned and 
still a litigant could go to another State and there obtain 
relief under applicable laws of the other State without the 
foreclosing bar of the res judicata judgment in the first 
State, should that judgment have been obtained under a 
statute which did not preclude other remedies or make ex¬ 
clusive the particular remedy. As further concrete exam¬ 
ple, if the Maryland statute in the present case expressly 
provided that the remedy was not exclusive in so far as 
other compensation proceedings in other States are con¬ 
cerned, the existence of a res judicata judgment or award 
in Maryland should not ipso facto bar proceedings else¬ 
where because of the full faith and credit clause. (The 
Magnolia case implies this possibility, but perhaps places 
more emphasis upon the res judicata status of a judgment 
than may be deserved. The judgment should not be of 
broader cloth than the statute out of which it is derived.) 
As we point out below, the Longshoremen’s Act merely 
makes that act exclusive as to damage actions at law or in 
admiralty , but is silent with respect to workmen’s compen¬ 
sation proceedings against the employer under another law. 
This being so, a res judicata compensation award in the 
District of Columbia presumably might not bar workmen’s 
compensation proceedings elsewhere, because the “exclu¬ 
sive liability” feature of the Longshoremen’s Act relates 
only to damage actions and suits in admiralty. The Con¬ 
stitutional provision and implementing statute do not re¬ 
quire greater effect than the District statute has inherently. 



9 


On the contrary, the Maryland statute contains a complete 
exclusion provision which leaves no room for any other 
form of liability of an employer for the injury, either with¬ 
in or without the State. 

In the present case the Maryland law, as it was consid¬ 
ered by the deputy commissioner, provided, in article 101 
of the Maryland Code, section 14, that “The liability pre¬ 
scribed by the last preceding paragraph shall be exclusive 
# * * ” Certain exceptions to this exclusive liability are 
mentioned in that section, none of which are here involved. 
They pertain to situations where the employer fails to se¬ 
cure the payment of compensation. The liability mentioned 
in the Maryland Act in this connection is the liability of 
every employer subject to the provisions of Article 101 of 
that code who is required to pay compensation for the dis¬ 
ability or death of his employee resulting from accidental 
personal injury arising out of and in the course of employ¬ 
ment. It can thus be seen that no room is left in the stat¬ 
ute for any liability over or beyond the statutory liability, 
where that liability exists under the Maryland statute. 
This liability feature may be compared with that covered 
by section 5 of the Longshoremen’s and Harbor Workers’ 
Compensation Act (33 U.S.C. 905) where there is a similar 
exclusive liability feature, with this exception: The liabil¬ 
ity under that act is exclusive as regards the employer’s 
liability in respect to the recovery of damages at law or in 
admiralty. The Longshoremen’s Act fails to exclude pos¬ 
sible liability under some other workmen’s compensation 
law. By comparison, note the provisions of the Defense 
Bases Act, 42 U.S.C. 1651(c), which contain the added fea¬ 
ture, applicable to cases coming under that act, of exclud¬ 
ing (in addition to damage actions at law or in admiralty 
through section 5 of the Longshoremen’s Act) liability 
“under the workmen’s compensation law of any State, 
Territory or other jurisdiction.” 

It is believed that we can safely proceed with the as¬ 
sumption that no room is left in the Maryland statute for 
the imposition of liability upon the employer (or a con¬ 
comitant right in the employee) in cases covered by that 
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act, except as the Maryland statute provides. This is the 
“effect” of the Maryland law on its face, and if the act 
implementing the Constitutional provision means what it 
says in 28 U.S.C. 1738, the act and its effect in Maryland 
must be given like full faith and credit (or effect) outside 
of Maryland. This effect, so far as proceedings in the Dis¬ 
trict of Columbia are concerned, appears to require denial 
of any further liability of the employer. 

In the Magnolia Petroleum case the Supreme Court ap¬ 
plied essentially different Constitutional criteria. The rea¬ 
son that the full faith and credit clause was there applied 
was because of the injunction in the implementing statute 
relating to “records and judicial proceedings of the 
courts.” The award by the Texas Board was regarded as 
a judicial proceeding or record under 28 U.S.C. 687. Of 
course, an award has no greater res judicata effect than 
the statute out of which it arises; accordingly* it would 
seem that the Court might have placed greater emphasis 
upon the effect of the Texas Act itself, rather than upon 
the secondary feature; namely, the res judicata effect of 
the award itself. This would have required a more ampli¬ 
fied discussion of the effect of the “exclusive” feature of 
the Texas law, as the effect was transmitted through the 
award, assuming the award to be otherwise res judicata. 
So far as case support is concerned, we could rest on the 
Magnolia case and its theory, as we believe it amply sup¬ 
ports the action of the deputy commissioner in the present 
case. We prefer not to do so exclusively, because it ap¬ 
pears that other and more direct considerations should also 
have claim to the Court’s attention. 

In considering the full faith and credit clause and the 
implementing statute in relation to workmen’s compensa¬ 
tion, the determination whether to give full faith and credit 
to the act or the award of a sister State necessarily in¬ 
volves some a priori concepts for the purposes of orienta¬ 
tion. We know that in tort cases full faith and credit is 
given to judgments of a sister State on the premise that 
the effect of the judgment is to liquidate all liability of the 
tort-feasor. If the “one liability-one recovery” rule were 
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applicable in workmen’s compensation cases for the same 
reason as in tort cases not much difficulty would be in¬ 
volved, since we could readily conclude on the basis of long 
judicial precedent that recovery could be had only under 
the substantive law of the place where the injury occurred, 
and that in a suit brought in another State the latter would 
be bound to follow the substantive law of the place where 
the injury occurred and could not permit a second recovery 
because of the effect of the full faith and credit clause in 
respect to the judgment obtained in the State of injury. 
But we are told by the Supreme Court in the case of Alaska 
Packers Association v. Industrial Commission, 294 U. S. 
532, 541, that “the liability under workmen’s compensation 
acts is not for a tort.” And we are told by the Supreme 
Court in New York Central R. R. Co. v. White, 243 TJ. S. 
188, that the scheme of compulsory workmen’s compensa¬ 
tion legislation was that of a substitute for common law 
rights and remedies and that such legislation was founded 
upon the exercise of the police power of the State. 

The puzzling feature is that workmen’s compensation 
legislation has attributes of a species of legal sport when 
we try to classify it. We believe that we may safely state, 
on the authority of the White case, supra, that workmen’s 
compensation is a substitute for tort remedy, and on the 
basis of the Alaska Packers case that it is not a tort rem¬ 
edy. The question is: What is its nature? Does it sound 
in contract, tort, police regulation, or what? To define its 
nature may aid in solving questions arising under the full 
faith and credit clause. The State cases do little to define 
the exact nature of workmen’s compensation; the more 
State cases that are read the more confusion the situation 
becomes. 

A variant enters the picture and prevents any general¬ 
ization when one considers the nature of an elective work¬ 
men’s compensation law. The leading case in this respect 
is Bradford Electric Light Co., Inc. v. Clapper, 286 U. S. 
145. It would appear that the Supreme Court in that case 
applied what is commonly known as the “contract theory” 
in its view of the nature of the workmen’s compensation 
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law of Vermont, because of the elective nature of the Ver¬ 
mont law. (The Supreme Court in Williams v. North Caro¬ 
lina, 317 U. S. 287, at page 296 refers to the “contract 
theory” in relation to attachment of full faith and credit.) 
The Court in the Bradford case considered that by the 
terms of the employment contract, Vermont law had to ap¬ 
ply even though the injury occurred in New Hampshire, 
and suit had been filed under the Employers Liability Act 
of New Hampshire, which also had an elective compensa¬ 
tion law. Therefore elective workmen’s compensation laws 
appear to sound in contract when jurisdiction is to be con¬ 
sidered. 2 

The Alaska Packers case (294 U. S. 532) contains a some¬ 
what different aspect. While California has a compulsory 
law which ordinarily should have been construed in a 
manner parallel to construction of other compulsory laws, 
the Supreme Court considered a not-too-usual feature in 
the California law. This feature is that the California law 
applies if the “contract of hire” was made in California. 
The Alaska Packers case may perhaps indicate that Cali¬ 
fornia has a pseudo-contract sounding compulsory law. 

It is believed that there are enough decisions by the Su¬ 
preme Court on the proposition to be safe in making the 
statement that so far as compulsory laws are concerned 
(with no “contract of hire” condition in the statute), they 
do not partake of the nature of tort or contract. Such laws 
are neither ex contractu nor ex delicto by nature. In 
Cudahy Packing Co. v. Parr amor e, 263 U. S. 418, at 423, 
the Court stated: 

“ * * • Workmen’s Compensation legislation rests 
upon the idea of status, not upon that of implied con¬ 
tract * * * . The liability is based, not upon any act 
or omission of the employer, but upon the existence 

2 For a more detailed discussion of the nature of workmen’s 
compensation, see the current article in Cornell Law Quarterly, 
Vol. 37, No. 2 (1952) by the eminent author and scholar Arthur 
Larson, titled “The Nature and Origins of Workmen’s Compensa¬ 
tion,” from his new work “The Law of Workmen’s Compensation.” 
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of the relationship which the employee bears to the 
employment because of and in the course of which he 
has been injured.’’ (emphasis added) 

With respect to this District, the so-called “ contract 
theory” was rejected by this Court in the case of U. S. 
Casualty Co. v. Hoage, 64 App. D. C. 284, 77 Fed. 2d 542, 
in which this Court said that “The liability under the 
Workmen’s Compensation Act is not for tort, but is im¬ 
posed as an incident of the employment relationship as a 
cost to be borne by the business enterprise.” By way of 
comparison, note the decision in Pierce v. Bekins Van and 
Storage Co., 185 la. 1346,172 N. W. 191, where the contract 
theory was applied to an elective law because it was an 
elective law. 

Since we have a fair idea as to what compulsory laws 
are not, it would appear necessary to project an idea as to 
just what they rest upon. In the leading cases of New 
York Central R. R. Co. v. White, 243 U. S. 188, and Moun¬ 
tain Timber Co. v. Washington, 243 U. S. 219, the nature 
of a compulsory workmen’s compensation law is perhaps 
most clearly stated. Such laws are said to be supported 
as the proper exercise of the police power of a State, and 
“may be regarded as coming within the category of police 
regulations.” Perhaps the most illuminating description 
of the nature of these laws is contained in Ocean Accident 
and Guaranty Corp. Ltd. v. Industrial Commission of Ari¬ 
zona, 257 Pac. 644, 32 Ariz. 275, to which the Court’s at¬ 
tention is particularly invited. The following is quoted 
from the opinion in connection with the theory of the law: 

“And many a court has, following the form, based its 
construction of these acts (compensation acts) on the 
theory that they were essentially a part of a contract 
between the employer and employee, and from this 
premise, true in form, but false in substance, have 
flowed many results logical enough had the premise 
been true but utterly false when the true theory of the 
laws is considered. 

• •••••• 
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“In these two cases (referring to N. Y. Central v. 
White, and Mountain Timber Co. v. Washington, cited 
above) the highest tribunal in the land, which, con¬ 
trary to the view held by some who have not followed 
its decisions closely, is always in the van in its recog¬ 
nition of new conditions requiring a revision of archaic 
ideas of law, discarded the old fiction that compensa¬ 
tion acts must be based ostensibly on contract and jus¬ 
tified them by the police power of the State. 

• •••••• 

“This Act (Arizona compensation law) so far at least 
as the employer is concerned, is compulsory in its na¬ 
ture; he has no option as to whether he shall accept 
or reject it and the whole language both of the consti¬ 
tutional amendment authorizing it and of the act itself 
shows clearly that they were based, not on the old 
I theory of contract between the parties, but upon the 
inherent right of the State, recognized by the Supreme 
Court of the United States in the cases above cited, 
by virtue of its police power to establish certain rules 
regulating the status of employer and employee. We 
therefore hold that the present Arizona Workmen’s 
Compensation Act is neither elective nor contractual 
in nature, but, on the contrary, that it rests upon the 
police power to regulate the status of the employer 
and employee within the State of Arizona, and that no 
contract, express or implied, made within or without 
the State of Arizona, unless expressly so authorized 
by our law, can of itself affect the rights and duties of 
such status. It is governed, so far as this subject is 
concerned, solely by the provisions of the Arizona stat¬ 
utes, and nothing else.” 

In the Alaska Packers case, supra, at page 541 the Court 
stated that 11 Obviously, the power of a State to effect legal 
consequences is not limited to occurrences within the State, 
if it has control over the status which gives rise to those 
consequences.” (Thus Maryland lawfully could limit the 
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employer’s liability in respect to actions brought outside 
Maryland.) 

Since the State may exercise, through its police power, 
control of the relation of employer and employee, or per¬ 
haps more exactly over certain incidents arising in the 
status of employer-employee, then where that status re¬ 
sides is the place which has jurisdiction as regards com¬ 
pulsory application of workmen’s compensation law. The 
rights acquired in such jurisdictions under the statute are 
also subject to the limitations imposed by the same stat¬ 
utes. In this instance, we are concerned with the “exclu¬ 
sive liability” provision in the Maryland Code. The Su¬ 
preme Court comes somewhere near this jurisdictional de¬ 
scription in the Magnolia case when it refers to the “state 
of the employer and employee” to distinguish the “state 
where the injury occurred” (320 U. S. 430, at 437). Also 
in its analogies and comparisons it deals with “status” 
situations such as “the marital status” {id. at page 440, 
441). 

Sometimes analogies assist in conveying ideas, and the 
nearest analogy counsel can draw upon to reflect the na¬ 
ture of workmen’s compensation and the authority exer¬ 
cised in relation thereto is the authority of a State to im¬ 
pose certain rights, duties and obligations upon the status 
of marriage. Marriage initially is entered by the contract 
route, but once the marital status is attained the effect of 
the contract disappears and new impositions arise. Mar¬ 
riages can hardly be called ex delicto in nature (at least 
some of them). Consequently, the full faith and credit 
clause in marital situations necessarily must operate 
through the giving of effect in one State to those laws of 
another, which have attached rights and obligations to the 
status. This is done nearly every day of the week by the 
courts, in recognition of the application to the “status” of 
the law of the place where the married relationship sub¬ 
sists. By a parity of reasoning, the law of the place where 
the status of employer and employee subsists at the time 
of injury should apply, if different from the law of the 
forum. Where this law has antecedently been relied upon 
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by the claimant, he clearly proves the residence of the 
“status” particularly if the claimant has received pay¬ 
ment of benefits under the law where the “status” resides. 

The fact that the deceased in the present case was hired 
in the District of Columbia is wholly irrelevant, since a 
“contract of hire” aspect cannot be imported into the Dis¬ 
trict law as it appears in the California law. That test is 
not present in the District law and the “contract theory” 
rejected previously by this Court ( U . S . Cas. Co. case, 
supra) need not be considered. 

The Appellants recognized that jurisdiction exists under 
the Maryland Act. Its benefit provisions were relied upon 
and thereby they irretrievably fixed the “status” of the 
parties as residing in the State of Maryland. As the Su¬ 
preme Court in the Magnolia case said, in effect, there is 
one indivisible right to recover against the employer so far 
as workmen’s compensation is concerned. Appellants by 
receiving compensation after claiming in Maryland have 
established that such indivisible right existed in Maryland, 
since the necessary “status” had to be shown before re¬ 
covery could be had. 

Since the Appellants have proved by obtaining an award 
in Maryland that their indivisible right existed under the 
Maryland Act they are necessarily obliged equally to rec¬ 
ognize the “exclusive liability” feature of that act. Under 
the 1948 amendment to the implementing act above re¬ 
ferred to, full faith and credit is required to be given out¬ 
side of Maryland to the exclusive feature in the Maryland 
law. 

Accordingly, since Maryland had jurisdiction over the 
“employer-employee” status of the parties and thereby 
lawfully could regulate the respective rights and liabilities 
of the parties under its sovereign police power, and having 
so done, and further having made the liability of the em¬ 
ployer exclusive, the injury in this case which occurred in 
Maryland, being compensable under the Maryland law as 
it is, full faith and credit must be given to the act of Mary¬ 
land and more particularly to its “exclusive liability” fea¬ 
ture. 
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The Court does not have to decide the question as to 
what result might have obtained had the employee applied 
under the District of Columbia law and had ignored the 
Maryland law. Such situation would then have involved 
the question whether the same kind of jurisdiction over the 
status exists in the District of Columbia as existed in 
Maryland. Applicant proved the residence of the status 
as in Maryland by as complete proof as would seem neces¬ 
sary—she obtained an award. 

Point II 

Full Faith And Credit Required To Be Given To Nonjudicial 

Records 

The same amendment to the act implementing Article 
IV, section 1 of the Constitution requiring certain effect to 
be given to acts of the States also amended that part of the 
implementing statute requiring full faith and credit to be 
given to what formerly had been described as “records 
and exemplifications of books.” The former provision was 
in 28 U.S.C. 688, and as revised by the Act of June 25,1948 
(ch. 646, Stat. 947) appears in 28 U.S.C. 1739. 

Since 1948, the statute presently refers to “All nonjudi¬ 
cial records or books kept in any public office of any State, 
Territory or Possession of the United States,” etc. The 
provision of the statute in respect to such records or books, 
or copies thereof, requires that they “shall have the same 
full faith and credit in every court and office within the 
United States and its Territories and Possessions as they 
have by law or usage in the courts or offices of the State, 
Territory or Possession from which they are taken.” 

So far as we are aware, this amended provision of the 
United States Code has not been involved in any prior de¬ 
cision in a workmen’s compensation case such as the pres¬ 
ent one. It appears more aptly to meet the situation in¬ 
volving administrative tribunals’ decisions than the provi¬ 
sion preceding it, namely, 28 U.S.C. 1738. 

No reason suggests itself to Appellees why the non judi¬ 
cial records (consisting of the award of compensation by 
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the State Industrial Accident Commission, Baltimore, 
Maryland, introduced by the Appellants before the deputy- 
commissioner and marked “Claimants’ Exhibit 1”, begin¬ 
ning at page 13A of the joint appendix, and the subsequent 
order of the same commission affirming the previous order 
appearing in the joint appendix beginning at page 14A) 
should not be regarded as non-judicial records within the 
meaning of 28 U.S.C. 1739 and given their full effect. This 
record shows an award under the Maryland law to the Ap¬ 
pellants, and shows further that upon a rehearing with re¬ 
spect to the issue of jurisdiction, the award dated June 13, 
1949 (Claimants’ Exhibit 1) was affirmed on November 9, 
1949 (J.A., p. 15A). 

These nonjudicial records were before the deputy com¬ 
missioner and were considered by him in conjunction with 
the applicable provisions in the Maryland code and the 
decisions in Maryland relating to the effect of an award by 
the Maryland Commission. The deputy commissioner 
found in the compensation order, now before the Court, 
that since the last compensation order filed by the Mary¬ 
land Commission “was not appealed from within 30 days 
as provided by the workmen’s compensation law of Mary¬ 
land, • * # it is final and cannot now be reviewed by the 
courts of the State of Maryland.” (J.A. 10A) The Ap¬ 
pellants in the proceedings below did not question the con¬ 
clusive effect of the Maryland award as found by the dep¬ 
uty commissioner. In view of the judicial construction of 
the Maryland law in the case hereinafter cited it would 
appear that even had such finding been questioned it would 
have been to no avail. In the case of U. S. Fidelity & Guar¬ 
anty Co. v. Taylor, 136 Md. 545, 110 Atl. 883, it was held 
that an award not timely appealed becomes final and is 
conclusive of the rights of the parties, and for that reason 
is res judicata as to all matters which were necessarily in¬ 
cluded in the decision constituting the award. Other Mary¬ 
land cases in accord are Holland Mfg. Co. v. Thomas, 136 
Md. 78, 110 Atl. 209; Gold Dust Cory. v. Zabawa, 159 Md. 
664,152 Atl. 500. 
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In the Taylor case, above cited, after the award to the 
widow of the deceased employee had become final, the in¬ 
surance carrier brought an action in equity to enjoin its 
enforcement because it had discovered that the deceased 
was not an employee of its assured. The court stated in 
substance that the insurers had had the opportunity of liti¬ 
gating that issue before the State Industrial Commission 
and having failed to do so was bound by the finding on that 
issue. 

Under the language of the implementing statute, above 
quoted, the deputy commissioner in the present case was 
required to give the same effect to the award of the Mary¬ 
land Commission as that award had in the State of Mary¬ 
land. Since the award was conclusive of the rights of the 
parties and, following an attack upon the jurisdiction of 
the Maryland Commission, was affirmed and was not ap¬ 
pealed from, the affirmance by the Commission, if nothing 
else, made absolute the liability upon the employer to pay 
the required compensation for death. Since this was a 
death case and not a disability case in which compensation 
payments might be altered from time to time, the amount 
which the deceased’s beneficiaries shall receive is fixed, 
definite and certain according to the Maryland law, and 
that degree of res judicata is present in this case which 
should give to the award an essential finality; moreover, 
even a more complete degree of finality than this Court re¬ 
quired in the case of Kephart v. Kephart, 193 Fed. 2d 677, 
— U. S. Ct. App. —, decided October 11, 1951, where this 
Court in referring to the full faith and credit clause stated 
that “it sets up no limitations in terms of finality” (in 
concurring opinion, Point IV, third from last paragraph). 
Since the Appellants could not get a second or different 
award in Maryland, and since the award received in that 
State liquidated all liability of the employer to the employ¬ 
ee’s dependents for the indivisible death claim, then it 
would follow that the “exclusive liability” feature in sec¬ 
tion 14, article 101 of the Maryland code would foreclose 
further recovery within and without the State. 
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Accordingly, it would appear to be entirely clear that the 
Maryland award, which the deputy commissioner found 
under the Maryland law to be final and not reviewable by 
the courts of that State, constitutes a 4 ‘nonjudicial” rec¬ 
ord, being one which the Appellants presented before the 
deputy commissioner as an exhibit, and as such entitled 
to the same full faith and credit in the “office” (deputy 
commissioner’s office) within the District of Columbia, and 
the court below, as well as this Court, as it has by law or 
usage in the “courts or offices” in Maryland. The deputy 
commissioner’s finding in this respect, which is not dis¬ 
puted, shows the law or usage in Maryland applicable to 
such awards. Since such effect exists with respect to 
awards in Maryland, that effect under the implementing 
statute must be recognized in the District of Columbia. 

Poini III 

Full Faith And Credit Required To Be Given To The Award 
In Maryland As A Record 

We have stated above in Point I the necessity for giving 
full faith and credit to the effect of the Maryland Act as a 
statute. We have in Point II shown the necessity for giv¬ 
ing here the effect which the Maryland award has in Mary¬ 
land as a nonjudicial record. We now proceed to consider 
the effect to be given the aw’ard under the language “rec¬ 
ords and judicial proceedings” contained in 28 U.S.C. 1738. 
The statutory language in this respect requires that “rec¬ 
ords and judicial proceedings” shall have the same full 
faith and credit in every State within the United States as 
they have by law or usage in the courts from which they 
are taken. 

The leading case on this subject is, of course, the Mag¬ 
nolia case, supra. For the purposes of 28 U.S.C. 1738, 
awards of industrial commissions have been regarded as 
subjects for consideration from the standpoint of their res 
judicata effect when regarded as having the same force and 
effect as a judgment of a court. In the Magnolia case the 
Court stated in this respect that: 
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“Whether the proceeding before the State Industrial 
Accident Board in Texas be regarded as a ‘judicial 
proceeding’, or its award is a ‘record’ within the mean¬ 
ing of the full faith and credit clause and the Act of 
Congress, the result is the same. For judicial pro¬ 
ceedings and records of the State are both required to 
have ‘such faith and credit given to them in every 
court within the United States as they have by law or 
usage in the courts of the State from which they are 
taken’.” (320 U. S. 430 at 443) 

In the Magnolia case the Court was considering the 
award of the Texas Board and not actually a judgment as 
such, and this is clear from the following language of the 
Court’s opinion: 

“The Texas award, being a bar to any further recov¬ 
ery of compensation for respondent’s injury, is, by 
virtue of the full faith and credit clause, exclusive of 
his remedy under the Louisiana Act.” (id., p. 442) 

The Maryland award is entitled to recognition becmse 
of its res judicata effect, barring further recovery. Of 
course, if the Maryland award had not been res judicata 
as an award, there would be no bar, by reason of it, to re¬ 
covery of an award in another State (this of course being 
the law prior to the 1948 amendment above mentioned, but 
now the statute must be looked to). 

One of the most important aspects considered by the Su¬ 
preme Court in the Magnolia case concerned the nature of 
the employee’s right from the standpoint whether he had 
two independent rights merely because he could satisfy the 
jurisdictional and other requirements of two State acts, or 
whether he had one indivisible right which, when pursued 
to conclusion and payment, would bar further proceedings 
arising from the same injury. If anything clearly appears 
in the Magnolia decision, it is that an industrial injury 
does not give rise to two causes of action, wherever pro¬ 
ceeded upon. The indivisible nature of an injury claim is 
clear from the following language of the Court: 
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“Respondents injury in Texas did not give rise to two 
causes of action merely because recovery in each State 
is under a different statute, or because each affords a 
different measure of recovery [citing cases]. The 
grounds of recovery are the same in one state as in 
the other—the injury to the employee in the course of 
his employment. The whole tendency of our decisions 
under the full faith and credit clause is to require a 
plaintiff to try his whole cause of action and his whole 
case at one time. He cannot split up his claim and 
‘a fortiori he cannot divide the grounds of recovery.’ 
United States v. California & Oregon Land Co., 192 
U. S. 355, 358. Respondent was free to pursue his 
remedy in either State but, having chosen to seek it in 
Texas, where the award was res judicata, the full faith 
and credit clause precludes him from again seeking a 
remedy in Louisiana upon the same grounds. * * * 

“The suggestion that there is a second and different 
cause of action in Louisiana, merely because Louisiana 
law authorizes compensation, and in a different meas¬ 
ure than does Texas, or because the jurisdiction of 
the court of one State depends on the place of the in¬ 
jury and that of the other on the place of the employ¬ 
ment contract would, if accepted, prove too much. * * * 

“If an employee employed in one State but injured in 
another has a different cause of action for compensa¬ 
tion in each State because each has its own compensa¬ 
tion statute, it could as well be argued in any case 
where plaintiff has recovered a judgment in one State 
and seeks a second recovery in a second State for the 
same injury, that he is suing upon a second and differ¬ 
ent cause of action. But it has never been thought that 
an actionable personal injury gives rise to as many 
causes of action as there are States whose laws will 
permit a suit to recover for the injury or that despite 
the full faith and credit clause the injured person, more 
than one entitled to recover for breach of contract, 
could go from State to State to recover in each dam- 
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ages or compensation for his injury. A judgment in 
tort or in contract is not immune from the require¬ 
ment of full faith and credit because the successful 
claimant could have maintained his suit under the law 
of other States and have secured a larger recovery in 
some, or because the jurisdiction of the court in one 
State to hear the cause may depend upon some facts 
different from the facts necessary to sustain the juris¬ 
diction in another, [citing cases] And we cannot say 
that a workmen's compensation award for injury 
stands on any different footing. * * * ” (emphasis 
supplied) (320 U.S. beg. p. 443) 

A somewhat similar result was reached in the State case 
of Martinez v. W. G. Fritz Co., Inc., 165 A. 873, 11 N. J. 
Misc. 399, where it was held in New Jersey that the New 
York Industrial Board’s award of compensation in full 
settlement of claim was res judicata of the employee’s right 
to compensation for an accident happening in New York, 
and barred compensation proceedings in New Jersey. Sim¬ 
ilarly, in Baduski v. S. Gumpert Co., 102 N.Y.S. 2d 297, 277 
App. Div. 591, appeal dismissed 98 N. E. 2d 491, 302 N. Y. 
702, where claimant invoked Virginia’s jurisdiction and re¬ 
covered an award, it was held that New York would have to 
give full faith and credit to the Virginia Commission’s de¬ 
cision. Likewise, in Overcash v. Yellow Transit Co., 180 
S.W. 2d 678, 352 Mo. 993, where the employment contract 
was entered into in Kansas and the employee’s injury re¬ 
sulting in death occurred in Missouri, an award by the 
Kansas Commission was held entitled to full faith and 
credit in the subsequent proceeding to obtain compensation 
in Missouri. Accord: Biddy v. Blue Bird Air Service, 374 
Ill. 506, 30 N.E. 2d 14. 

It is respectfully submitted that the Magnolia decision 
which is still the law, would preclude a recovery by the Ap¬ 
pellants under the District of Columbia Workmen’s Com¬ 
pensation Law because of the res judicata effect of the 
Maryland award operating as it does within the framework 
of a statute containing provisions making the liability of 
the employer exclusive. 
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ANALYSIS OF APPELLANTS' BRIEF 

The full position of the Appellants rests (a) upon the 
Supreme Court’s decision in Industrial Commission v. Mc- 
Cartin, 330 U.S. 622, 67 S. Ct. 886, (b) upon the language 
in section 403,1948 Supplement of the Restatement of Con¬ 
flict of Laws, and (c) upon certain State cases which have 
drawn varying conclusions from the McCartin case. While 
the points urged by Appellee in this brief were urged in 
the court below, Appellants have not seen fit to comment 
thereon. 

As a necessary starting point for comment, it is men¬ 
tioned that there is no dispute in the case concerning the 
fact that the Maryland award is final and conclusive. Ap¬ 
pellants admit this at page 4 of their brief, but say that 
the finality and conclusiveness affects only liability arising 
in Maryland. For the purposes of our argument, therefore, 
we may assume that Appellants do admit that the Mary¬ 
land award is res judicata at least in so far as any further 
right to recover against the employer in Maryland is con¬ 
cerned. 

Appellants’ first point is addressed to the law prior to 
the Magnolia case. We deem it unnecessary to comment 
upon this point since such law is only of historical interest, 
and Appellants do not seem to disagree in this respect. 

The Appellants’ second point concerns the Magnolia case. 
Our principal comment here is that Appellants obviously 
have misread the decision since they assert, at page 7 of 
their brief, that the touchstone upon which that decision 
turned was the provision in article 8306, section 19, of the 
Texas compensation law, which provides: 

“ * * • that no recovery can be had by the injured em¬ 
ployee hereunder in the event he has elected to pursue 
his remedy and recover in the State where such injury 
occurred.” 

If that section had been involved in the Magnolia case, 
it could have only been so if and after the employee had 
first recovered in Louisiana and then sought to recover in 
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Texas, which is just the opposite of the facts in that case. 

The Supreme Court itself points out that the above 
quoted provision of the Texas law is not involved in the 
Magnolia case. The following is quoted to show that this 
is so: 

“ * • * We have no occasion to consider what effect 
would be required to be given to the Texas award if 
the Texas courts held that an award of compensation 
in another State did not bar an award in Texas, for as 
we have seen, [referring to the effect of article 8306, 
section 19, Texas law, earlier in the opinion at p. 435] 

• Texas does not allow such a second recovery.” (320 
U.S. 430 at 443) 

The two pillars upon which the Magnolia decision rests 
are clearly stated in the opinion. They are (1) the provi¬ 
sion in the Texas statute making the liability exclusive 
thereunder (article 8306, section 3) which the Supreme 
Court has said (at p. 435) causes a Texas award to be 
“explicitly made by statute in lieu of any other recovery 
for injury to the employee, * * * ” and (2) because the re¬ 
covery made under the Texas statute was res judicata in 
respect to the employer’s liability for the injury, which 
means that it was final and conclusive in Texas as well as 
elsewhere. 

The same article 8306, section 3, states the exclusion in 
terms of damage actions and further provides as follows: 
“ • • * but such employees • • • shall look for compensa¬ 
tion solely to the association [the insurer].” (emphasis 
supplied; opinion, p. 435) The Maryland code equivalent 
is to be found in section 14, article 101, making the em¬ 
ployer’s liability exclusive. If anything the Maryland pro¬ 
vision excluding other liability is stronger than the Texas 
provision. Moreover, Appellants’ argument that Mary¬ 
land ’s exclusive liability feature applied to Maryland only 
if valid should have been recognized and applied by the 
Supreme Court in the like situation in the Magnolia case, 
since the Texas law has the same exclusive liability effect 
as the Maryland law. 
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The res judicata quality of the Texas award was recog¬ 
nized in the following language: 

“ * • * And if the award of compensation in Texas 
were not res judicata there, full faith and credit would, 
of course, be no bar to the recovery of another award 
in another state.” ( id ., p. 443) 

According to the third point in Appellants’ brief, the 
McCartin case lifted the veil of confusion allegedly caused 
by the Magnolia decision. Appellees are not content to 
believe that the Magnolia case is quite so confusing. There 
is a consistent thread of logic running through the Mag¬ 
nolia and McCartin cases, which will be found there if 
looked for. Of course the new considerations required by 
the amendment of 1948 to the implementing act are all in 
addition to the weight to be given to the Magnolia and 
McCartin cases. We now have a Congressional mandate 
to give effect to the Maryland Act , and we know from past 
decisions of the Supreme Court that that Court and that 
Court alone has the power to grant exceptions from the 
new requirement of full faith and credit. 

Appellants would have us accept, as sufficient faith and 
credit, the crediting in the District of the amount of money 
awarded by Maryland. This is a most novel and unortho¬ 
dox approach to full faith and credit, and certainly could 
not possibly serve as the satisfaction of the clause. If full 
faith and credit is to be served merely by crediting one 
money judgment against another, then of course there 
would be no bar in personal injury suits to multiple re¬ 
coveries in as many States as a litigant could bring his 
actions, since all he need assert is his willingness to have 
the money judgment previously obtained in another State 
applied as a credit against what he expects to recover in 
the second, third or fourth State. This would actually 
destroy full faith and credit and invite unlimited litigation 
in an effort to get the best bargain. 

We believe that it is an elementary proposition that full 
faith and credit means (in the personal injury held) the 
effect which a res judicata judgment has in respect to liqui- 
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dating the liability created by statute or tinder common 
law. The crediting of dollars obtained in State A against 
a recovery in State B would not touch the matter of liabil¬ 
ity, but would constitute merely a dollar set-off. 

Appellants rely on section 403 of the Restatement of 
Conflict of Laws set forth at page 13 of their brief. But 
that statement is of no avail. As they quote it, an award 
in one State will not bar proceedings in another, “unless 
the act where the recovery was made was designed to 
preclude the recovery of an award under any other act.” 
Merely to state the “restatement” begs the question, since 
it would have to be shown further that the one act does not 
preclude recovery under the other. At page 19 of Appel¬ 
lants’ brief, section 14 of the Maryland code is quoted, as 
we have quoted it; namely, “The liability prescribed by the 
last preceding paragraph shall be exclusive.” Therefore, 
applying the restatement language, Appellants would be 
barred because of the exclusive nature of the liability. 

More than this, however, the restatement itself is only 
a restatement of conflict of laws, and does not have a thing 
to do with the full faith and credit clause. This was made 
entirely clear by the Supreme Court in the Magnolia case 
in the footnote at page 441 which Appellants seem to have 
missed, where the Supreme Court, after referring to such 
section 403, stated: 

“This would seem to be intended as nothing more than 
a statement of local rules of conflict of laws when un¬ 
affected by the full faith and credit clause, since full 
faith and credit, if it does not require that a first award 
bar a second, would not compel credits upon the second 
award of payments made under the first. If more was 
intended, the statement is, as the Advisers to the Amer¬ 
ican Law Institute stated, ‘surprising’.” [Emphasis 
supplied. Note: This also disposes of a money credit¬ 
ing proposition as not compelled by full faith and 
credit.] 


The McCartin case is not difficult to rationalize when 
read carefully in the light of the Magnolia case. In the 
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McCartin case the employee received an award in Illinois, 
later claimed compensation in Wisconsin, and was held by 
the Supreme Court to be entitled to the Wisconsin award, 
notwithstanding the Illinois award. Why was this? In 
the first place, going back to basic theory, both the juris¬ 
dictions apparently could apply their workmen’s compen¬ 
sation laws in respect to the jurisdictions they had over 
the status of employer-employee, one through contract and 
the other through place of injury. Illinois had in section 5 
of its statute a provision making the law applicable “where 
the contract of hire is made within the State of Illinois 
(330 U.S. at 627). At this point it may be recalled that the 
District of Columbia has no such language relating to “con¬ 
tract of hire”. In this respect the Illinois statute is like 
that of California, considered in the Alaska Packers case, 
supra, where the jurisdiction attached to status by reason 
of the same kind of contract theory which the Supreme 
Court recognized. The Wisconsin law attached in McCar¬ 
tin’s case because the place of injury was in Wisconsin. 

Having satisfied itself that the Illinois compensation law 
was competent to apply and impose liability upon an em¬ 
ployer, the Supreme Court then considered in McCartin 
case whether the Illinois law prohibited award outside of 
Illinois. The Court stated at page 626: 

“If it were apparent that the Illinois award was in¬ 
tended to be final and conclusive of all the employee’s 
rights against the employer and the insurer growing 
out of the injury, the decision in the Magnolia Petro¬ 
leum Co. case would be controlling here.” 

(It may be noted at this juncture that while Appellants 
state that the Supreme Court overruled the Magnolia case, 
and some of the cases Appellants cite take that view, the 
above quotation is proof that it is not so.) 

The Court proceeded to ascertain whether the Illinois 
statute prohibits recovery elsewhere; or, stated in another 
way, whether the Illinois act provides an “exclusive rem¬ 
edy”. The Court cited section 6 of the Illinois law (re¬ 
ferred to at page 627 of the opinion) stating that it merely 
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prohibited “common law or statutory right to recover dam¬ 
ages for injury or death’’ and referred to Illinois cases 
showing the interpretation thereof to mean that the right 
to recover by action under the Illinois Personal Injuries 
Act had been abolished. Therefore, to that extent the Su¬ 
preme Court recognized that the Illinois Act provided an 
exclusive remedy and proceeded to follow the concomitant 
reasoning that since the act was to such extent limitedly 
exclusive it would not forbid workmen’s compensation pro¬ 
ceedings elsewhere. 

This is precisely the argument we have made above, that 
it is necessary to look to the statute to determine the scope 
of its exclusive feature. We also mentioned that under sec¬ 
tion 5 of the Longshoremen’s Act there is merely the ex¬ 
clusion of negligent damage actions and not the exclusion 
of other workmen’s compensation remedies (33 U.S.C. 905). 
Furthermore, we pointed out that in one Federal statute 
the exclusiveness of the liability was stated specifically to 
run to workmen's compensation liability (42 U.S.C. 
1651(c)). 

Thus it would appear that the Supreme Court looked 
directly back to the statute in Illinois, found that it was not 
exclusive of other workmen's compensation liability, and 
accordingly that the award in its res judicata effect was of 
no broader cloth than the statute, and thus affirmed the 
Wisconsin award. The reservation in the award of Illinois 
of any Wisconsin rights had no material bearing on the 
result of the case other than as a reaffirmation of the mean¬ 
ing of the limited exclusive liability feature in the Illinois 
law, as the Court stated in its opinion. 

The only way Appellants can derive assistance from the 
McCartin case is to show that the Maryland law is limitedly 
exclusive. They do not have the comfort of the Illinois 
statute limiting exclusive liability only to that arising un¬ 
der common law or statutory right to recover damages, as 
is clearly spelled out in section 6 of the Illinois law along 
with the idea therein of actionable negligence causing the 
injury, a factor not involved in workmen’s compensation 
law. 
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The Maryland law is short and to the point. It says that 
the liability of the employer shall be exclusive. With ex¬ 
ceptions not here involved (pertaining to uninsured em¬ 
ployers), in order to say that the Maryland Act is limitedly 
exclusive in the sense contended for by Appellants it would 
be necessary to interpolate that act. There is nothing in 
section 14 of the Maryland Act which would give the least 
support to an interpolation and we have found no case in 
Maryland saying that the liability is not exclusive in the 
manner in which we have indicated. 

Appellants refer for support to article 101, section 67 (3) 
of the Maryland code at page 16 of their brief. This pro¬ 
vision reads as follows: 

“ * * * provided, however, if an employee or the de¬ 
pendents of an employee shall receive compensation 
or damages under the laws of any other State, noth¬ 
ing herein contained shall be construed so as to permit 
a total compensation for the injury greater than is 
provided for in this article.” 

This does not in the slightest say that an employee is 
authorized to seek awards elsewhere nor does it either di¬ 
rectly or by any possibility of implication purport to modify 
the provision in section 14 with respect to the employer’s 
exclusive liability. Moreover, it covers situations the re¬ 
verse of the present one, and merely states what will be 
done in Maryland should an employee first obtain compen¬ 
sation or damages elsewhere. The part of the Maryland 
code "where found shows that it is intended to apply only 
in cases of employees regularly employed in Maryland who 
only occasionally or incidentally work outside Maryland. 
It can even be construed as direct limitation on outside 
suits, in that it could mean that in an action outside the 
State the State will not 1 * permit a total compensation for 
the injury greater than is provided for in this article” this 
restriction to be effectuated through full faith and credit. 
If an employee should receive an award or should recover 
damages outside the State, that fact is dealt with merely 
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as a fait accompli in relation to a claim filed within the 
State. Nothing more could be read into the language. 

CONCLUSION 

In conclusion, it is respectfully submitted that the order 
of the deputy commissioner was consistent with article IV, 
section 1 of the Constitution as implemented by 28 U.S.C. 
1738 and 1739, and that the giving of the full faith and 
credit now required to the statute of Maryland under recent 
law (with respect to which the Supreme Court has as yet 
indicated no exceptions) and that the giving of res judicata 
effect to the award in Maryland (a) in the same manner in 
which the Magnolia case requires, and (b) as is required of 
a nonjudicial record of an office of the State of Maryland, 
was proper and in accordance with law; hence the order of 
the court below sustaining the said compensation order 
appears correct and should be affirmed. 
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